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No, 346 of 1973

CORAM: * STREET, c. .
NAGLE, J.
ISAACS, J.

Friday, 2nd August, 1974

REGINA v, Johann Ermst Siegried POHL

JUDGMENT

S STREET, C.J.: ... In this matter the Court comprised

Z % McClemens, C.J.at C.L,, Isascs J. and Lee J, I authorised l';’y
McClem.e'n.s‘,_ CuJeat Cols and Lee J. to publish their reasonz and
to statef&at in their opinion the appeal should be dismissed end
the conviction and sentence wnfm.

ISAACS, J.1 1 agree and I publish my reasons and add that I
propose time epent .pending the appeal should count as part of the

sentence.

'SEEEET;' C. 7.t . The order, them, will be that the appeal is

'diamj.ssed. and the conviction and sentenoa are conf:!.rmed. The
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time already served i
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. ‘ IN THE CQURT OF CRIMIN.I: APFEAL.,

No. 246 of 1973,
CORMM: LcClemens, C.J. at C,L,

Friday, 2nd iugust, 1974, i:zag? Je
REGINA, V. JOHANK ERNST SIEGIRIID POHL,

JUDGMENT .,

MeCIENMENS, C.J. at G.L., LEE J.:

Ve have read the transeript and examined the
exhibits in this case with anxious care. \ie have also
‘read the painstaking and detailed reasons about to be
délivered by our brother Isaacs. In view of the detail
into which His Honour has gone, it is not necessary for

us to re-state the facts. Suffice it for us to say that

t

there is here ample evidence to justify a finding of guilt
beyond a reasopnable doubt to the exclusion of any other
hypotheses, even if one does not draw adversely to the
appellant all the inferences open on the evidence. Ve
concede that different minds could view certain of the

facts in different ways and not draw some of the inferences
to which His Honour haé alluded. Nevertheless, the
overwhelming effect of the evidence and the exhibits is to
point the finger unerringly at the appellant as the man

who killed his wife. Once it is seen that the death took
place at a time when the appellant, on his own admission,
could have been at the house, then the convincing evidence
that someone altered the condition of the house after

Lirs. Pohl visited it later on in the morning, leads inevitably
to a conclusion that the possibility of a casual intruder
being the killer is rationaily not open. The appellant, on
his own admissions, was in the premises either when, or
shortly after, Mrs. Pohl was there. To the question, why
would the eppellant seek to alter the state of the premises

- as well as the clothing on the deceased's body? there is
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but one answer and that is that he had an interest to do so,
an interest in making it appeur that it was not he who was
the killer, The conflict in 50 many places between his
version of events and facts and those of other witnesses
becomes in the overall context the strongest confirmation of
the inference of gullt arising from the other evidence in
the case. ‘/e are satisfled, as R. v. Hayes (4? Aelied Re 603)
requires us to be satisfied, that in the administration of
Jjustice in Criminal matters, it would not be dangerous to
allow this verdict to stand. Tﬁb evidence upon which the
Jury could convict, was in every respect cogent and compelling
and convinces us that the accused was guilty and that the
verdiot should stand.

Ve agree entirely with His Honour's observations
in regard to the alleged misdirectlions by the learned Trial
Judge.

e agree that the appeal should be dismissed and

the conviction and sentence confirmed.

/ racodins rsonf oo
| cercify that this and the. L. preceding pasad +
2 true ¢upy of the resen far judgiment: :
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B LK COURT O CRIMINAL APFEAL  No. 346 of 1973

COR.AM: MDCLEJILNS CcJa at COLO
IQAAC.), J.
LER, 7.

ndany o ~d  supust, 1974,
' {

REGINA Vo JOHANK ERNST SIEGFRIED POHJ,
JUDGHENT '

ISAACS, J.: The appellant appeals against the conviction on
2nd November, 1973, at 2 trial before Begg, J. and a jury for
the murder of bis wife Kum Yee Pohl, also known as Joyce Pohl,
on 9th March, 1973, at her home a% (lueanbeyan.

The trial commenced on 29th Octobar and proceedsd thr ough
atil 2nd Novewber when the Jury returned its verdict after
deliberating for four hcurs and twenty ninutes, and the
appellant was sentenced to life impriscament.

The grounds of appeal originally filed by himself ware:
1. I am not guilty.

2. The scnience is tuo severa,

but amended and sdditicnal grounds were ledged on 25th March,
1974, which may be summarised us follows:

1. That the learned trial Judge errad by failing to direct
the jury at the end of the Crown case that thers was no proper
evidence from which they could infer %that the appsllant was
the person who had killed his wife,

2. That there were certain mis-Girections by his Honour in
Ris suaming-up which at lsast should warrant a new trial,

3. The case being one cof circumstantial evidence was 50 thin
apd unsubstentlal as to mske the verdict an unsafe ons.

In elaboraticn o thigz Mr, Purnall, Q.C., for ths appellant
(w20 was not counsel for the auccused at the trisl) subpitted
that the state of the evidencs at the end of the Crown case,
though it might have ustified a convicticn, was so tenuous

that his Henour should have taken 1% from the jury and as s
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corollary that there was no proper, in the sense of legally
acceptable, gsvidence to warrant the conviction, and that
nothing had happened in the defence case which would have
addad to the weakness of the Crown case. He did not put ths
case as high as thers being no evidence upon which reasonable
men ceuld convict,

The learned trial Judge in his report to this Court
indicated that the case against the accused was based purely
on circumstantial evidence as he had never confessed his
guilt either in versions given to the police ocrally or in
records of interview or in any statement he made to the Court.
But his Honour reported that in his view there was sufficientg
evidence to¢ support the convietion if the jury drew the
inferences which the Crown invited them to draw. At ths
conclusion of his report he added that he thought it ﬁrOpef
to indicate to this Court that whilst he was of opinion that
there was evidence befcre the jury upon which they could
convict he personally did not regard the Crown case as being
a strong one and that, indeed, he felt surprise at the jury's
verdict, He added:

"However, I should also say that as it was
the jury's responsibility and duty to make
the factual findings, I did not, during the
trial, form any real conclusicn of fact in
my own mind, Indsed, I refrained from so
doing. There was in my view a great deal
of evidence led which seemed to me to be
completely immaterial, but the jury may
have formed different conclusions. So far
as the accuracy of the ftestimony of %the
three witnesses, Mrs. McGann, Mrs, Pohl and
Mrs. Ley, is concerned, I should say I
regarded them as being reliable witnesses
in gensral.®

The Crown case ﬁas, in bread outline, that the accused
strangled his wife in their home between 9,30 a.m. and 9.45 a.m,

a1 the morning of 9th Msrch, 1973, concealed her body somewhere

in %he house, then went out and kept various appointwents




establishing alibis for his movements, then returned to the
house some time before midday, set about so as to make it
appear that his wife had been alive after he had left the
house and up to a time shortly before he returned, and that
she had in that interval performed certain household chares,
at the same time he disarranged and altered the appearance aof
certain things in the house so as to indicate the acts of

some intruder, that he then purported to discover his wife
lying on the floor betwesn the bed and the wall of the bedroom
where it would be concealed from view, and that he so arranged
her clothing as to indicate a sexual attack having taken place.
According to the Crown this appearance of sexual assault was
fabricated since though he asserted that when he found his
wife in that position her mini skirt was pulled up high on her
body exposing the lower part, which was naked as her panties
and pantyhose had been removed??ghich he alleged had been found
by him wrapped up togethsr in a dawp condition lying on the
floor in the bedroom, yet this appearance was false because
the medical evidence completely negatived any sexual assault.
His version o the police was that he had lifted the body up
and placed it on ths bed with her clothes in the same position
but with her legs dangling over the foot end of the bed, that
he then noticed that around his wife's neck was a shirt of his
which was tied tightly in a double knot, which he untied and
then vent for some help, The detail of this will be dealt
with bersafter. ,

The appellant and his wife lived in Flat No.2, a grcuﬁd
floar flat, of a block situate at the cornsr of Booth and
4tkinson Streets, Queanbeyan. Flat No,1 was occupied by a
Mr. Victor Hoskins who was avay and had left a master key to

his flat, to the appellant's knowledga, with a friend, a
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Mr. Meyer, who lived on the opposite side of aAtkinson Street
to the flats, and some seventy-five yards away from those.
flats. Flat No.3 was occupied by a Mrs. Ley who at that

time was Miss Warwick, who shared her flat with her fiance,
Mr, Ley, whom she subsequently married prior to the trial.
The layout of the flats drawn to scale is contained in Bx, W,
There ére other copies in Exs. Q1, Q2 and Q3. BExhibit V is

a map of Canberra but it has inset a map of Queanbeysn with
an index to the various streets, and marked with a red dot

an the intersection of Booth and atkinson Streets is indicated
the position of the block of flats in which the appellant and
his wife lived, and a blue mark indicates on the opposite
Side of atkinson Street approximately where Mr., Meyer lived,
There was a telsphone in both Flats 1 and 3 but none in the
flat of the appellant., There wés a common laundry betwesn
Flats 2 and 3 used by tha occupants of those pfamises. The
scale of the plan Bx. W, is one inch to four feet. Ths plan
shows that there is an entrance from Booth Street via a cufved
path to a patio leading %o the front door. The only other
doorway in the premises providing ingress or exit is in the
main bedroom shown in the plan which lsads out into a
courtyard and from which access to ths laundry can be gained.
The froat of the flat, by measurement, is eight inches, i.e.
thirty-two feet, and the full width from the front doer
through the bedroom to the windows at tke back is
approximately six inches, i.a., twenty-four feet. The front
door, as one faces it from the patio, opens from left to
right and leads directly into a lounge room on the right.

The kitchen is immediately on the left. The doorstep 1s one
and a half iaches higher than the floor of the lecunge. 4An
endeavour had been made to create a small hallway in the rear

porticn of this leungs "aroa by a room divider and the total



distance from the front door to the nearest wall of the
bedroom, which is at the extremity of the lounge room dividaf,
1s twelve feet. There is then another hall which runs to the
left at right angles from the roonm divider between thé rear
wall of the kitchen and down to the bathroom on the one side
and the bedroom and a study on the other, terminating at a
linen cupboard, and the length of that hall 1s approximately
four and a half inches, 1,e. eighteen feet. That hall was
approximately four feet in width, énd it had running down the
centre a narrow carpet hall runner from he cupanrd down past
the study and bedroom doors for a distance of approximately
fourteen feet. The distance from the back door to the laundry
doar in a direct line is approximately fourteen feet. The
main bedroom is approximately twelve feet square. _

The furnishings in this small flat are as depicted in
colour on Ex. W. fhere are two photographs (Exs., E1 and E2)
which show respectively the front of the subject flat with
the kitchen window to the left and the small raised patio
terminatiné priar to that window, and Ex, E2, the back of the
premises as you face towards Booth Street, with the windows
at the back being respectively the study window on the right
and the bedrocom window cn the left. Exhibit G shows a small
partion of the area inside the front door and is taken from
the inside of the loungs room and shows the room divider,
which has no shelving on the lounge side thereof and it also
shows the kitchen and portica of the hallway opposite the
end of the room divider with the hall door open. The evidence
was that generally all the doors throughout the house were
always open'excepting occasionally the study when the appellant:
worked there at night, and the back door which was always kept

locked by the dsceased when she was alone in the house.
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The plan, Ex. W, shows that the top of the divider was
about six inches in width and at the end there¢of nearest
the bedroom wall there were shelves beneath i1t on the hall
side and a flower box on the lounge side.

The Crown case was that the deceased met her death by
strangulation somewhere between 9.30 and 9.45 on that morning
and for this it relied upon the evidence of Dr. Gillespia,
the Government Medical Officer, who made his examination of
the body at 12.45 p.m. Befors adverting to that evidence it
is necessary to state some matters which appear from the
gvidence. The appellant was a builder who had a number of
building projects under way in and around Canberra and
employed subcontractors, He owned a gresn Valiant sedan car
and his wife owned a small blue coloured Vauxhall, The
avidence generally was that the couple got on well together;
there was no evidence of anybody having heard them |
quarrelling; there was no suggestion that either she had
some male fricnd or that he was interested in another woman,
and there was evidence of the accused's good character. The
decaased woman was a compstent and capabls housewife who was
Ior cleén and ti&y habits, a good housekeeper and apparently
a good wife. The deceased was of Chinese descent aged
thirty-two. The appellant is from Yugoslavia aged thirty-four
and they were married in Hong Xong in Novenmber 1971.

The accused stated to the police in a record of interview
that on the moraing of the day in guestion about 7 a.m,
marital intercourse took place in bed and they had‘braakfast
together somewhere bgtween 7.30 and 8 a.m.. There was
gvidence that between those times a Mr. Furner called at the
house - he says somewhere between 7.40 and 8 a.,m. - and sawv

tham having breakfast together., Hia object in so calling was
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to inform the appellant that the brickiayers on one of the
Jobs had reached a stage when they required aluminium windows
and that if vas necessary for those %o be obtained as garly
45 possible so that their work could proceed. In ordaer to
obtain these the appellant had to go to a firm of Steghars

at Fyshwick in the Australian Capital Territory, Judging by
the scales an the méps in evidence the distancs from Booth
and Atkinson Street to the shopping centre of Queanbeyan,
which is In Monaro Street, it would taks approximately by car
five minutes to get there, and from there to Fyshwick the
evidence is that it takes ten minutes, average driving.

A Mr. Wallace of Stegbars gave evidence that he arrived
at the firwm's premises to open them up at 8.30 a.m,, that tha
appellant arrived at the same time and that he was there for
about half an hour, which meant that ne left for Queanbeyan
about 9 a.m.. 'He would then have returned to thg cantre of
Queanbsyan at about 9,10. From there the appellant told tha
police-that he took the window frames to the Jjob and then
went home, arriving thére at about 9,30 a.m., that hs want to
his study and collected some papers, was 1in the house for
about ten minutes and laft about 9.40, that his first place
of call was at the office premises of a Mr, Curtis in
Queanbeyan where Mrs. Lsy worked, and she confirmed that he
arrived there at about between 9.45 and 9,50,,

The accused himself told the police that he left hous
somewhere about 7.30 for Fyshwick that on arriving home at
9.30, he saw his wife cleaning the kitchen stove, that he
stayed for atout ten miautes and then left and his wife was
then still in the kitchen doing that chora.

It should bs mentioned that both the dsceased lady and
the appellant had separately tcld different persons who gave

7.



evidence, that they were going away to Queensland at the
waekend for a holiday and he told the police that she wantedA
to clean the stove before they went away. Mrs. Pohl had
besn in employment and was on three weeks’ holiday, and the
day of har death was the Friday of the first week,

Although he had told Detective Sergeant Murray when
interviewed on the day of thé event of those times of arrival
and departure, at a subsequent interview he altered the time
of his departure from the house %o 9,30 a.m, and said that he
could giva no explanation for the chapge in the time and
that nothing had been suggested to him to cause such a change.
However, in the course of cross-oxamination of Mr. Wallace,
by the accused's counsel 1% was put to him that the accused
may have arrived at 8.45 and not at 8,30 with which Mr.Walléce
agread and that he could have left Fyshwick then at aﬁout
9.15 a.m., which would have taken him back into Quaanbeyan
at 9.25 a.m. and could have been then back at home by 9.30 a.m.,
thus adhering %o his initial information given to Sergeant
Marray. In his second record of interview in answer %o
Question 220 he re-asserted 9.30 a,m. and 9,45 a.m. as the
times of arrivgl and departure.

Belore returning to Dr. Gillespie there are the events
that took place from the time of the discovery of his
deceazed wifse, which the accused put at round sbout midday.

In cral ccnversations with the police and in records of
interview he said that after placing her bedy on the bed,
which up to %that time was in a proper made-up condition,
coverad with a large blanket-typs bedspread as is deplcted

on tus photographs, and havihg untied the knotted shirt from
around her nack, he went outs of the front door to his car and

drove the seveniy-five yards dcwn to Mr, Mgyer's placae,

8.



leavings a5 has been already stated, the body lying on the

bed, lags dangling over the end and the skirt pulled up high
exposing her naked lower bﬁdy. His purpose in going to

Mr, Meyer was to get him to come back to Flat No,1 and opsn

1% with the key which Mr. Hoskins had left with him so that

he (Meyer) might ring for an ambulance and doctor, He told
Mayer "Scmething has happened to Joyce and I want a doctor or
the ambulance." Meyer said he walked back %to the Hoskins®

flat and waited for the appellant to arrive there, the
appallant backing his car up the street, because Meyer wanied
to know what message hs should convey to the ambulance by way

of details, He made a request to Pohl con Pohl's arrival outside
Fiat No,1 "Tell me what is the matter so I can tell the ambulance
what %0 expect” and Pohl then invited him to come and have a
look at his wife for himself. The appellant preceded Meyer
into his flat and went first into the bedroom and pulled down
his wife's skirt so that, in his words, "Meyer should not ses
everything." Moyer stood at the doorway to the bedroom and
looked across at the body lying on the bed from that position;
he would then be some eight or nine feet away (although he
‘estimated 4% was twelve or thirteen feet) and he saw the
condition of Mrs. Pohl and then left and rang for the ambulancas.
This call was received, according to the ambulance officer, at
the ambulance station at 12,05 Da.ll. Meyer thsn remained
cuiside on the footpatih at the corner so as to be able to
direct the ambulance when it arrived, leaving the appellant
insida. Meyer, in standing in his position st the doorway to
the bedroocm thought he saw the deceased's lips move. He said:

"It szemed to me that her 1ips moved slighbly.

7. In what way? 4. As though she was gasping
for breath.

Q. Can you tell us not what ycu think she was
doing, but cam you tell us in what way ths ilps
woveds A. Well, just a very slignht movemsnt of
Yhe lips,

g.




Q. Was it clear-to you? A. Well, I cannot
say that it was very evident, i% was just
a fleeting impression that I had,

Q. May I take 1t that you did not stay there
long? 4. No, ‘

Q. Any idea of how long? A, Oh, I supposa
might have baean three, four, five seconds,
It ceftainly was not very lomg.

Q. Then what did you do? 4. I left No,2 rlat
and vent in to No.1, and I rang the ambulance,"

In cross-examination he was referred to a statement that he
had made to tne police in which he had said;:
"She seemed to be gasping for breath as her
mouth vas open and her lips seemed to be
moviag®
and he agreed that he had said that, and then he was asked;
"Q. Lboking back on it now, the fact is that
she did seem to be gasping for breath, is
that right? 4, Yas, it sesmed to ma as though
she was gasping fer bregth, -

L] - * - L4 L

Q. Looking back on it now, thinking of 1%,

doing the best you cah, in the light of what

you told the police and thinking about 1%

Since, did it appear Lo you thav sne was

breataing when you went into that room?

4. Well, that was my impression at the time,”

The appellant also stated that he thought he detected

S0me movemant, not of hepr lips, although he was standing near
Mr, Meyer, but of her shoulder, Wwhilst Maeyer was waiting in
the strgst after having made the ambulance call the accused
caue out and said, "Joyce has stopped breathing” and Meyer then
roturned a gecond tinme to Flat 1 and %telephoned the ambulance
station again, This call was received at the station at 12,11 p.u..
The ambulance arrived at the premises shortly thereafter. The
arbulance officer felt the pulse of the deceased woman - no
pulse manifested itself, that is, on the wrist - and he then
felt the carotid pulse at her neck, again there was no pulse

felt and her body vas cold. He then imwediately left and went

to Flat No.1 where he rang the police, and that call was roceived
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at the police station at 12,20 p.m, 4% 12,30 p,m.
Constable Gant of Queanbeyan police station received at

his howe a call and went to the accused's howe., On arrival
there he directed thosg bresent - the police, the ambulance
officer and Pohl - %o leave and Pohl was placed in hisg
police¢ car outside. Dr, Gillespie, the Government Medical
Officer, arrived and commenced oxamination at 12,45 p,m.

Dr, Gillespie practises in Monaro Street, Queanbeyan, where
he had bsen in practice for nineteen yesars. In addition to
Specialising, amongzst other things, in obstetriecs and as a
gynaecologist, he held the appolntment of Government Medical
Officer., iHe made an examination of the bedy of Mrs. Pohl
while she was lying on her back on the bed in the bedroom,
He described several large bruises around her neck and
extending on to the front of the chest and said that these
bruises showed some parchumenting complete. This parchmenting,
from friction, was the tearing ‘of the ﬁost superficial layer
of skin go that it formed a hard surface, This does not
involve much bleeding but has all the appearance particularly
to 2 layman of open hagmorrhage, vide Exs. N1-6 and 01~2,
There were other lacerations and petechial haemorrhages on
the face and in the conjunctiva, that is, in the whites of
the eyes., The petechial haemorrhages werse indicationé of
asphyziation. le saw there was no sign of any damage arcund
the genitel or anal region. The anus itself was patulous,
that is, open, and he could see inside, but further Up, Some

fagcas, He examined the bedy for signs of rigor mortis and

found evidence thareof in the facial muscles and the Jaw. muscleg

The jaw was fixed, as were the eyelids. He detected musculay
resistance in the abdominal muscles and chest wall which he
felt was prcbably the early onset of rigor mortis in those

parts, bul rigor mortis was not present in her limbs at that
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stage. He said that he had had considerable experience in
the matter of determining rigor mortis and cofrelating that
to time of death, and was asked these questions and gave
these answers:

“Q. Can you say what 1s the usual time that

8lapses in an asphyxiation or strangulation

case before you expect to find 3igns such as

you found of rigor? A. Thres to four hours.

HIS HCNOUR: {. That ls, from the time of
daath? A, Yes M

That would put the time of death ranging between 8,L5 a.m,
and 9,45 a.m. He said that he did not detect any injury to
the genltal and anal regions and the significance of the anus
being open was:

“"The sphincters - the sphincter of the anus

in an asphyxial death would be likely to -

the anal sphineter would be likaly to dilate.

The passage of urine and racces in sudden,

violent dsath, 1s a commen occurrence.

Q. Would you expect such an event if the
patient had been strangled? A. Yoz, I would,"

He noted a bruising over tre point of the left elbow and
another indentation above the left knee and an abrasion below
the right knee. Normal rectal temperature in an ordinary
human he said was 37.2 degrees Celsius. He took a rectal
temperature which was 35.9 degrees Celsius, and in explaining
this said that:

"In an asphyxisl death it is likely that the

body temperature could be considerably higher

at the tima of death. With any death in

which the heat regulating centres of tha

brain are likely fo be affected the body

temperature can be much higher, to a variable

degree i% can be much higher a% the time of

death, and asphyxia is one of these conditions

in which a higher body temperature can be

present at time of death,
He zaid that the temperature of the body cools at a varying
rate influerced by a considerable number of factors, such as
the gize of the body, the surrounding feavures, the mediunm in

which the body was rouna, that is water or air, whether it was

12,
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clothed, and the temperaturs of the room; that thé positicn
where the body was sald to have been lying was of some
significance because there would have been less circulation
of air around the body in a more confined space and that
that weuld to some extent have caused slow cooling., He said
that he considered that the bruises along the jaw line were
due to the cloth being folded and twisted like a tourniquet.
The parchmenting indicated that there was pressure between
what was on the surface and underlying bone with some degree
of friction which as a result of squeezing completely
devitalised the tlssue by pressure between something on top
of the skin and the bone beneath the skin. He considered -
that the brulsing on the neck could have besn due to the
knuckles of a hand fturning the ¢loth arcund the neck, the
pressure gripping it with the knuckles being pressed firmly
into the neck, and that the bruising down the right side of
the neck on to the chest was consistent with thait situation.
The marks that he saw inside the nsck indicated a great deal
of force. Hs also foﬁnd two bruises under the scalp, one at
the right mastoid region and one on top of the head, He
thought that she was conscious at the time that she was
being strangled because there was scratehing on the Jjaw,

e the right-hand sids, indicating that probably she had
atteupted to pull off what was being tightened around her
neck, FHe examined the vagina and it was closed, there was
no swell of urine or faeces on the body in that region and no
dirtying. Some pert of the skirt was damp, and he said with
the sphincter muscle dilated in the fashion in which he
found it that if faeces had been passed it was likely that

urine ecould have been passed as well, these being not une ommen

consequences in asphyxiation cases. Questions were thon pul

to him directly as to time of death:

13,
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"Q. Did you form an opinion as to the time
of deatn? A. Yes, ,

Q. What was that opinion? A. I thought death
nad occurred at approximately three hours
from the time I first saw the body, placing
the time of death at approximately 9,45 a.m,

Q. When you say "approximately' what margins
would you allow, what t{olerance? 4. Ch, I
think an hour, about an hour; an hour more
than that, may be a little earlier, It is
only an estimate,

Q. I appreciate that. 4. But I think theg
post likely period of time was a minimum of
three hours, possibly up to four, from my
exparienca,

Q. ghat is before your first examination?
A, Yes,

Q. When you talk of the tolerance of an hour,
that is between three and fowr ncurs that you
have referred to? 4., Yes.

Q. Did it appear to you that the time of death
could have been substantially later than 9.,45%
A. I think that unlikely. : .

Q. 45 to the three to four hours, 1t could

have been earlisr. Do you think substantially
eariier, anything more than that hour? 4. I
don't think it would nave bsen longer than

four hours. Three to four hours, and I think
most likely about three hours principally on
the early signs of rigor mortis, the significant
degree of temperature fall, the circumstances

of the clothing and the room, my own expariencs
of %hese surroundings, I thought it was probably
ebout three hours.

HI3 HONOUR: 4, Is there likely to have been
any twitching of the muscles present say,
something up to three hours after death?

4. licy yeur Henour, no,

Q. The body would be completely motionless?
A, Completely motionless. By elactrical
stimulaSion of muscle fibres befare rigor
mertis has set in, they can be stimulated
glactirically,

Q. But & the crdinary run of events you would
not expact any movement? A, No,

Q. Of the lips¥ A. No, not at all,
CROWN PROSECTTCR; ¢, Can you think of any

mechanical stimulus that would bave such an
effect, three hours after death? 4. No.

®. His Henour spoke to you earlier about
unedscliousness., What is the progress of a
strangulation, assuming a ecloth to be round
the neck and fightened as you say, would it
have caused immediate ineonsciousness? A, Very
rapidly. 1k, :




Q. Very rapid unconsciousness? A. Yes.

Q. If maintained after unconscicusness, what
would you say about death, would it ensue?
A. Very quickly.

Q. When you say 'very quickly' from the time
of tne application of the force until death,
would that be a matter of minutes or hours?

A. Minutes,

Q. Would you say, in the circumstances you
saw her: what would you say would be the
maximum? A, I think within fivs minutss.
There was such massive haemorrhage into the
tissues of the neck,

Q. It would have had a quick progress, five
minutes through unconsciousness fo death?
A. Yes, I would think that is so."

In cross-examination he was referred to the svidence
extracted ante given by Mr. Meyer as to the lmpression he had
about her lips moving. It having been read to him he was
asked:

"Q. In ths light of those things and in the
light of the answer that you have given me
that at best the estimation of death in all
these tests czn only be approximate, does
that help you at all in your estima%ion?

A. It does not change my opinion.

HI3 HCNOUR: Q. At that stage, just %o make
the picture clear, there was nothing round
her throat? A. Yes. I have seen bodiss that
havée bsen moved and the movement of alr in
Jjust moving the head can even make a sound,
It is possible. I don't say that that took
placte in this case. 411 I am saying is %that
1 think, from my examination of the body,
1t is very unlikely that the 1ips moved at
all.® _

There was no medical evidence to the contrary of
Dr., Giliespie's opinicen, The ambulance officer who received
the two calls at the ftime stated earlier said that the first
vessage was, "My nelghbour has collapsed’, and that the
second message was, "Please hurry, the patient requiring
attention has apparently stdpped breathing." Mr, Walton,
the awbulance officer said that when ne arrived at the flat

the appellant said to him outside the premises, "I think uy
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wife has just stoppeq breathing" or scnething similar to
that. He asked the appollant to show him in, they kept
walking to just inside the front door of the house and the
appellant then said that he thought his wife was dead.
Walton said, "All right, show me wheore she is", and they
then proceeded into the bedroon. He noticad that there was
a woman lying on the bad in g supine position with haer legs
hanging over the foot end of the bed and apparently fully
clothed. She.was a bBurasian type of psrson, he felt for a
pulse in the wrist, found nong, and then checked the carotid
pﬁlse and it was absent, Breathing had ceased. Ha noticed
the condition of her neck and he then went to leave the room
and as he did so the appellant asked, "Is she dead?" or somg-
thing similar to that. He sald that he noticed 1 rigor in
the face, the body was quite cold but there was no sign of
rigor mortis in the arms and thap the stiffness that he sayw
was in the chin, He said that he had handled bodies previously
whan he worked for the‘Government undertakers and he was doing
that work for a pericd of about two years and held the position
as$ an honorary and perwmanent ambulance officer for about
fifteen years. He said that he had observed the condition of
rigor mortis from time to time in the course of his work both
&5 an ambulance officer ar as a funeral contractor, but it
appears that when hs had handled bodies he had had information
as to the %ime of death because it had been mentioned casually.
His Honour asked:
"Q. This is the situation, is it, as I understand
what you are szying, thaé over the years you have
been Told on occasions somebody died at 1 oteclock
wihich would be about an hour or so before you
Nave seen them - Sometimes people say that they
died three hours ago? 4. That is correct,
%. Or perhaps six hours €80, and you have
accunulated over the period of years an ¢xperiancs
of nandling bodige having regard to when tihey wavre
alleged %o nave died ang noting thelr condition -

is that right? A. That is rightg,
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Q. You have had some experience in that over
the Years, have you? A. Yes.

CRCWN PROSECUTOR: 4, Do you tell the Court
what is your experience of ths onset of rigor
-~ 1s 1% fast or slow? 4. It takes effect
from the facial muscles and through its

onset through the arms and legs and muscles
Similar to that., The rigor would take longer
to set in in arms than i% would in tha face.
The face is the first part that is more op
less affected by the rigor,

Q. What is your experience of the facial
rigor; is it immediste or what? 4. Well, it
is fairly rapid onset - probably one %o two
hoars or something similar to that.

Q. One to two hours after death. Have you
handled bodies of persons within half an hour
or lgss of death? A. Yes, I have,

Q. In your experience are bodies in those
circumstances varm or ¢old? A. well usually
warm, you might say to half an hour.®

In crosg-examination he was raferred to his avidence given
in the lower court on the subject matter of rigor in the
face znd counsel ssked:

"%. Do you remember saying this - being asked
about the colour of the decgased - this

questlion appears ¢ p.28 (of the depositiens):
‘. What do you say as to the colour of the
deceased, the subject of the present chargae?

4. It was very hard. The person was an Oriental.
I did notice a slight rigor in the face, around
the face' and so on? 4. That would bs right.

&, A slight ~ A. That would be talking about
1lvidity at that stage.

Q. I apprecilate that but you did say that 1%
was & slight rigor? 4. That is right.

Q. 4s far as lividity is concerned, that is the
situation that occurs sometimes in relation to
the flow of biood to various areas when thay
have been at rest? A. Yas.

Q. You didn't notice anything about that? 4. I
couldn't say that.

Io the light of the fact that the Government Medical
Officer's evidence and opinicu as to the time of death was
about 9.%5 a.m. and being unc ontradicted, the jury were ontitlaed e e e

o acceplt his evidance and to fix the time of death as bheing
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between 9,30 and 9.45, and accepting his evidence that it
would take five minutes from attack comnencing with
strangulation to deatn tec conclude that the time of the
attack was within five minutes of death ang further they
were entitlad to accept what the appellant had first said to
Detective Sergeant Murray, namely, that after golng %o
Fyshulck he returned home at about 9.30 a.m, , his wife was
then alive and that after being in the house for about ten
winutes he then left about 9.40 a.m, That, of course, would
put him in the house at the time of her strapgulation and
death. Any time of the decoased’s death sarlisr than the
pericd 9.30 a.m. to 9.45 a,m. would have to be excluded because
there were not only the statements of the appellant that she
ﬁm4\w€5\:a% oo by Lus?
was alive at 9.30rpu there was other evidence from a Mrs.
Reardon of her being alive between 9.u5.a.m. and 9,25 a.m.
The doctor's estimate of three to four hours from time of
examination would includs the period from 8,45 a.m. to
9.5 a.m., but, of course, the appellant's admissions that
she was still alive when he left hous at 7 .30 and when he
uaslid 4o b
arrlved home at 9,30, and the evidence of Mrs., Reardon having
seen her between 9,1§-25 exclude consideration of that psriod
of 8,45-9.45 and confines the time of death %o three hours
approximately pricor to 12,45 when Dr. Gillsspie commenced his
examination. This alone was strong, cogent and convincing
evidenée for the jury and there is no practical or other
reason as to why 1t should not have basn accepted by them.
Giher watters of significance develop once the time of death
bas been determined. It was a question for the Jury, foundsd
o1 reliable and cogent evidence, and it is a finding that
could not be regarded by this Court in any shape or form as

boing unsafe,
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As to the deceased being alive between 9 o'clock and
9.30 reference should be made to the evidencs of Mrs, Reardon,
who also lived in 38 Booth Street. Sheg said, "It was only a
matter of coming out of our drive and turning the corner and
I was 1n Booth Street," and by that she meant she 1lived
almost on the corner of Booth and Atkinson Streets. GShe had
two boys and one giri and on the day in quastion éhe t ook
one little boy to school in her white station waggon, She
said she left home between 9 a.u, and 9.15 a.m,.,, and the
routs that she travellsd took her directly past the subject
flats in Booth Street and she followed the same route coming
home. School started at 9.20 a.um. She left home to get
him there in.time, dropped him, went straight home and it was
five minutes each way. When taking the children to school
she noticed that the door of Flat No.2 was wide open and on
returning frem the school the flat door was partly open. She
said there was a Chinese woman on the front porch bending or
crouching down more in a bending position. She had a
bannister brush in one hand and either a watering can or
bucket in the other and she ssemed to Mrs. Reardon to be
swaeping the dirt from the potplants or watering the potplants,.
- Sng was facing with her back to the door o Flat No.3 and was
opposive or in front of Flat Ko.2, She had never previously
spoken to har but she always waved to her as shs had driven
past previously. They had exchanged waves., She said that
sha was draessed as follows:

"She had a dark coloured mini skir{ or shorts
and she had a blouse which looked 1liks a
smeek %o ma. It had a white bucksround and
it tad blue and yellow and a little bit of
pink pattern design in it. It locked 1like a
pattern had been splashed and mixed. The
colours had been splashed and mixed and it
had short slseves with a high collar."
She noticed the way in'which 1% fitted, namely that it "sort

of fitted tight on the bustiine and rall loose to ths walst";
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she identified it when shown to her as the blouse and it vas
marked as Ex. U, She said she thought she was wearing thongs
but she could not be definite and she either had z bracelet
or a wateh on her wrist. When asked as to the time when she
first saw her she said between 9 a.m. and 9.15 a.m. and it
would be about ten minutes later, about twenty past nine when
she saw her again on the way back from the school. She also
gave evidence relating to the soft drink wan who called séme
time later in the morning. Reference will be made to that a
1ittle later. She identified the skirt which was part of

Ex. B and %his corresponds to the mini skirt which is shoun
in the photograph.,

The evidence then deals with the various places which
the appellant visited and the times at which he was present
at those places. Mrs. Ley, whom 1% will be remembered lived
in Flat No,3, was enployed as g Secretary at the business
premises of ilan Curtis & Partners in Queanbayan, They are
real estate agents, whose premises are in Monaro Street, in
ths business centrs of Queanbeyan; She left for wark with
Mr. Ley (thers were not then married and she was then Miss
Warwick)'at about 8,25 a,n, and she said that morning tea
was generally supplied around about 10 a.m,. She saw the
appellant that morning at the business premises befare
mornirg tea time. When asked: "Q. Somewhere approaching
10 ofeloek?” she answered, "Yes, about a quarter, ten to".

He irdicated to her that he wished to see Mr. Curtis, who was
in his office busy speaking to two men, Mr. Curtis
subzequently came out and $poke to the appellant and she said
that that was quite a few minutes after the appellant had
arrived. 4 cheque was made cut by her following this
conversation with Mr., Curtis fop somathing in'the vieinity of

$6C0 and handed to the appellant, whoreupon he left. She said
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that he would have been there altogether about twenty minutes
and that would take him down to about 10.10 a.m. to 10.15 a,m,
. Curtis corroborates that. He said he arrived at the

business premises at Monaro Sfreet, Queanbeyan, shortly after
nine. He commenced an ihterview with Mr., Ottoway and Mr.
Tolway somewhere between 9.45 and 10 a.m. and their discussion
lasted for someg time, he thought approximately half an hour,
Whilst hav1ng this interview he received z message from his
secrefary that Mr. Pohl was waiting to see him, he was unable
to attend him at that %ime, but he later went out of his
office, leaving the two gentlemen still in his own rooms he
believed this was approximately 10 o'clock, bul it could have
been a little bit after or a little bis before, he spoke to
Mr. Pohl and arrangements were made for a cheque to be drawn
for him. |

Having left Curtis' office the appellant then went to
the business premises of 4uto Spare Parts, cconducted by a
Mr. Bdwards., Those premises are almost.directly opposite
Curtis' office. Mr. Edwards gave evidance that having cpenasd
at about 10 a.m. the appellant was one of his first cuctomers,
‘he estimated the time at which he arrived as being about ten
past ten, that he was thers concernsd with making arrangemsnts
to plck up some parts relating to his car, which was a green
Valiant, which the appellant had -ordered sarlier in the week
some of which had been picked up and there were others to be
picxed up, he paid his account, something in the vicinity of
$147, and he said that the appellant was there for only four
to-five minutes 1n all, I% would appear that thereafter
the appellant then went to ths Council Chambers where he
transacted some business relating to some plans, Evidence of
this was given by Miss Wall who started work at 9 a.m, but

who opened the offices for business somewhere about half pas?t
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nine. She could not be precisse as to time, but she said

it was scmewhere between five minutes td ten and twenty past
ten. She actually saw him thers on two occasions in that
peried; he came in, transacted some business, came back
inquiring about another officer of the Council to whom she
directed him, then he returned and the last time she would
have seen him was somewhere about twenty past ten, but she
could not say exactly. She said that she fixed the time at
about twenty past ten by working it out by the psople who had
been in pricr to the appellant and a young lady that she knew
éame in about half past ten after he hed left.

The appellant was using that morning the blue Vauxhall
because the green Valiant was undergeing some repairs at
premises known as Urjara Moteors in Queanbeyan. This is about
a quarter of é mila away from the Queanbeyan Hotel and this
is shown on a district road map which was shoun to us puraly
as a means of fixing the positions of the various streets and
places in Quesnbeyan. ‘He told the police that he called at
those premises for his car, it was not ready, he left %0 go
down %o the hotel to pick up a couple of cans of beer, which
he brought back to the workshop, had a drink with the manager,
took delivery of his car after a short wait and left there
somewhereg towards midday and arrived home at about 12 o'elock.

No evidence was given at the trial of his visit to the
Uriara Motors other {han what he himself had said in the
record of interview and during the hearing of the appeal this.
fact was adverted to by the Bsnch, There was then a shart
adjournmnent and dwing it Mr, Kemp, who appeared for the Crown
but who was not the Crown counsel at tha trial, informed
Mr. Purnell that the person who could give that evidence had
in facy given evidence of the appellant's visit to his

premises at the Coronial procesdings and the reascn that ha
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had not been called at the hearing was that he was overseas.,
after some discussion it was agreed that Mr. Purnell with
the consent of the Crown should tender before us this
deposition and we receivsd it in those circumstances, Thae
hame of the deponent was Nicholas Szczerblak, who deseribed
himself as a motor mechanie living at 66 Uriara Road,
“usanbeyan, and a partner in the firm of Uriara Motors,
Uriara Road, Queanbeyan. Hg said he knew the defendant then
befere the Court, he ownsd a motor car, a Valiant, which he
left at his workshop to have certain repairs carried out,
ﬁe could not remember the day. He thought it was some time
in april but upon being referred apparently to something he
had written in a statement 50 the police he fixed the date as
being 8.3.73, The deposition proceeds as follows in-chief:

"Q. Recall ths defendant returning to your

woerkshop to eollect his car? What day was

that? A, 9.3,73,

Q. What time was 1t2? 4. I dentt romembar.,

Morning or afternoon? 4. Morning,

is car was it ready? 4. No, 1t was not Tready.

Q'
Q. When he returned in the morning to collect
hj
Q.

Did he remain at your workshop or did he
leave? 4, Ha left,

€. Dild he again return %o your warkshop? A. Yes,

Q. Did he have something with him? 4. Yes, some
beer, cans of bheer,

Q. Did you have anything to drink with him?
4, Yeg, a can of beer.

Q. Know what time it was he returnsd with the
beer? 4. Hot exactly., It was after 11,

?. Was his car ready when he returned with ths
beer? A. Lo, 1t was ancther foy minutes.

Q. Did he remain in %he workshop until the car
vas ready? 4. He remained,

Y. Eventually the car was ready and hs took
dalivery? A, Yos,
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Q. % take 1t then that he left your workshop?
A, Yes,

Q. Approximately what time was 1%2 A. It vwas
close to 12,1

Pausing thore, the appellant told the police that when he
picked up his car hs left his wife's car at that garage,
The deponent went on to say that Ufiara Motars was about a
quarter of a mile frem the Queanbeyan Hotel and on a Friday
between 10,30 a.m._and 12 noon it would not be busy there on
a normal day and in cross-examination he was asked:

"Q. I take it that between 10,30 and 12 nodn

on 9.3.73 you were busy in your workshop?

4, Yes,

Q. No spare time between 16.30 and 12 noon

to go and see what parking conditions were

at the hotel? A, No,¥
That subject matter was direcfed to the question whether it
weuld not have been more cenvenient for the appellant to have
parked his wife's car not at the Queanbeyan Hotel whilst
_waitiﬂg to pick up his own car but at some other hotel nearer
to Uriara Motors. He said also that he hsd known the defendant
(appellant) for five or six years and when he saw him that
morning there was no difference in his domeanour to the way
'in which he was on previous occasions - “there wasn't any
difference, He was the same like any time before.

The evidence as to times 1s somewhat vagus., He could
only remember that it was after 11 a.m. that he returned with
the beer, that he was only there for a few minutes after such
return and then left with his own car and the best he could do
with regard to the tiha at which he left was that it was
approximately closa to twglve. Just what was meant by "ecloss
%o 12" or how close to twelve was "approxinately close to 12"
ramainsd unexplained,

As against that material there was the appallanti's own

statement to the police while the recard of interview was being
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ey

taken, when he was asked directly how long he was in the
house before he discovered his wife's bﬁdy. In his first
record of interview taken on 9th March, which commenced at
1.55 p.m., he was asked from Question 46 et seq as to what
be d1d4 after he left the Council Chambers, where he said he
had been for thrase-quarters of an hour. He said that he
went straight up to Daly Street where he had been working
on a factery, had a look to see if the plasterers were
finished and from thers went to Uriara Motors and that the
wmost hoe would have been at Daly Street would have bssn a
quarter of an heur. When asked what time it would have been

when he arrived at Uriara Motors he said, "I woulda't have a

_clue", but he went on to say that he had a look to see if

the Valiant was finished that Mike said that 1t would take
a couple more minutes to finish tuning %he car up, so he
went down to the Victwria Hotel, bought six cans of bser and

want straight bazck to Urisra Motors, On returning to the

garage Mike was still attending %o the car and he walted a

long time %talking with Nick (the deponent). Ha said, "I don't
know the exact time. I think it was about 12 o'clock when I
left there", and that he drove straight homs from Uriara
Motors, leaving the Vauxhall there. In a second record of
interviow taken on 15th March he said that Uriara Motors was
the last call made by him prier to returning howme and he was
asked at Question 126 of that interview:
"Q.126., How long did it take vou to find the
beody of your wife after you sntered your
front docr? A. I don't know.
€.127., Could you estimate approximately how
long? A. Maybe fifteen or twenty minutss., It
could be a bit longer. I don't know.
Q9.128. How long was it from when you found
the body of your wife until you went to gef
assistance fram ir. Meyser? A. I run straight
out, imocksd on her flat (that refers to ifrs,

Leyfs Fla% Ne.3) and when there was no answer
1 got in the car und drove over tc Mr, Meyer,

25.
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Q.129, Would you care to tell us what you
were deing 1n the fiftesn or twenty minutes
between the time you entered your front door
until you found your wife? 4. Looking for her,

Q.130, Would you care to tell me in detail
whnere you looked? 4. I walked in the door and
went past the bedroom into the study and then
through the bedroon ocut to the laundry, had a
look over to the Hills hoist and then i cgalled
out to my wife. I went in tarcugh the bedroom
to the kitchen then I szen the hole in tie door
and then I heard the rotisserie and I switched
it off. I went into the bedroom again and
then 1 saw her pentyhose. I lifted them up
and put them on top of the washing and then I
saw the fest of my wife, the skir% was up.

Q.131. 4nd to do that occupied fiftesn to
twenty minutes? A, Yes,

Q.132. How long was it from the time you
entered your heouse after looking in the laundry
and towards the clothesline until you found the
body of your wife? A. I don't ¥now,"

Earlier in that interview at Question 9 he was asked:.

“Q.9. Would you care to tell me . . . everything
that happened in your home at Flat 2, 30 Booth
street, Queanbeyan, from the time you arrived
there after delivering ths window frames to the
job in Foster Street until you left your home?
A, I walked in the house at about half past nine.
Whan I cama in I had been talking to my wifa.
Picked up three plans and picked up the Esky .
undernsatih the house, put it in the kitchen
because my wife weuld like to clsan it and then
I left tne house and my wife was still all right
when I laf% therse,

Q.10. How long vwere you at your home on this
occaslon? A. Ton minutes approximately,

Q.11. Wwhat was your wife doing when you entered
the {ront door of your house? A. 3tarting to
clean the stove. OShe took she shelves out.

@.12, Did she cecntinue doing that while she was
tallking to you? 4. Yas,

Q.13, Wwhat did she do with the shelves? A.Lifted
thew up %o the sink,

Q.ik, What was your wife doing when you .came back
out and put the plans on the snelf? A. Still
cleaning the stova.

Q.15. What part was she cleaning then? 4. I den't
know., The sinelves are wire.," ‘ :

As indicated earllier %the moasurements of this flat show

1t to be a small compact flat and accepting what he said as to



his movements when he came in the Jury were entitled to the
view that it could not possibly have taken more than a fou
minutes %o walk through the house, go out the back, go to

the laundry and return through the bedrooa up the hall to

the front doar and then procsed back from the front door and.
into the bedroom. The jury wem entitled to say tnat this
could have only taken a very brief period of time and that
three minutes at most would have sufficed. Ths total distance
coveraed can be worked out from the measurements which are
earlier adverted to. The jury were entitled to accept his
adruission to the police that priar to discovering the body he
was in the house for fifteen or tweniy minutes and even longsr,
If one takes the time at which the first ambulance call was
made, namely five past twelve, and works back frow that, it
was open to the jury to find that he left his pramises %o go
first, as he alleges to Flat 3, knock on the door, wait for
an answer and cn receiving no reply, then went to Mr, Mgyer
somewihere abéut five to fwelve. True it was that he travellad
by car %thne seventy~-five yards. He had %o make a U-turn, stop
oudside Meyer's flat, go and find him, explain to him as he
'did that something had happened to Joyce and that he wanted
Moyer %o come up to Flat No.1 so that the telephone could be
used. Meyer was somewhere in the back of %he premises where
ke was moving furniture from his own flat into a garage at

the rear and that required him to be at thé rear of the
premises where the appellant had to go 1ooking for and finding
him, He said that the appoellant came down the side passage

to where he was just in front of his garage and said that
something had happened to Joyce and that he wanted a doctor

or tha.ambulance. Meyer told him that he would use the

'phone"in Victs place," {that is Mr. Vic Hoskins who lived in
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No,1 Flat alengside the appellant. Repsating for the purposs
of estimating the time element involved Mr. Mayar said that
he went across the road %o that flat, that 1s walked across
the road and waited tuere for Mr. Pohl to drive over in his
car from outcide Meyer's place. he then asked the appellant
outside No,1 Flat, "T@ll me what 1S the matter so I can tell
the ambulance what to expect". .He was asked, "Did he say
anything or do anything?" and he answered, "iHe said to wme
come and have a look", He then followed Mr. Pohl in through
yhe front door and through the lounge room inteo the hall and
stood at the door of the bedroom and saw Mrs. Pohl lying on
the bsd on her back with her legs dangling over the foot end.
He stood at the door which he estimated twelve or thirteen
feat away from where the body was l&ing. He looked at her
face, it seemed to be ‘discoloured. He thought it was dirt of
soma kind but it sasemed to him that she was in nesd of
medical help and he added, "And I didn't waiv”, He then went
out of the Pohls' flat into the No.i Flat next door and used
the 'phone to make the first ambulance call, BSo, calculating
the time as the Jury would bs entitled to do from the time of
that first call at 12.05 p.mn, back tn the time when Pohl left
the flat %o go to obtain Meyer's assistance, the time could
well have bheen sdmawhere around about five to twslve. Then
1f one adds to that the quarter of an hour v twenty ninutes
which he admitted %o having spent in the flat befcore he

feund her body, and of course that on his version was just
before he laft to get Meyer, it was open %o the jury to find
that he was in the flat bestwsen tweniy~five to twelve and
twenty to twalva., IF the time that he discovered the body
was 12 ofclock bthe time thnat he was in the flat was betwesn
twenty to twelve and quartsr to twslve, but he had added that

i% could have begn longer and 50 there was znple material
p
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frow which the jury could have found and were entitled to
find that hs was in that flat at least from between twenty
and quarter to twelve and probably longer. What then was he
doing in that interval otherrthan the few minutes that 1t
would take to go through the premises and into the laundry
and back again looking for his wife and finding her?

He sald some significant things about the state of the
premlses wnen he first entered the premises about midday.
Firstly tha% he heard the rotisserie buzzing, that is the
rotisserie which is part of the electric stove in the kitchen,
and he said he turned it off . He is not, as we understand it,
referring to that plece of the equipment which revolves with
the meat on it when 1% is being roasted in the oven, becauss
that would have‘baen removed when the shalves were taken out.
That is a steel rod with an arrow point at one end and a
place of metal at the other end shaped like a head of a
hammer which fits into a slot at the back of the oven and the
pointed end fits into a yoke which is clipped on to the top
tray of tne oven whilst the roasting process is going on and
1t e driven by the motor in the recessed slot. When that
oven shelf 1s removed there is of course nothing o hold the
rotlsserie piece in position and 1t comes ocut, but the
rotisserle switech, if switched on, will set the rotisseris
motor going so as to heat up the element which is in the
cgiling of the oven, The object of that exercise as ve
understand it is that if a person is cleaning the oven with
detergents and liquids some assistance will be obtained from
ths fact tnat the heat so produced will soften up the grsase
whienh 1s on the oven parts and which are required to be e e
cleoaned off. This is what he is referring to when he says
toat he hzard the rctisse¢rie on and when he says he switched

1% off. He said Lhat 4t .30 a,n, his wife had removed the
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oven shelves and at least one was in the sink. He also said
that when he went through the premises looking for his wife
the bed was in 1ts normal position, made up with a bedspread
over the top and it was quite flat and undisturbed. He said
further that on his way cut from his study the door of which
was open befare he entered, he almost tripped over a gas
heater which was in tho Isllvay befween his study and the
tedroom. It was connected, he said, to the gas cock fitting
which is on that side of the hall and which receives a gas
supply from two gas cylinders or bottles which are outside the
béck of the premises. If one looks at Ex, E2 they can just
be discerned behind the latticework where it adjoins the
bedroom; and so he then bent down and disconnected the lead
from the ccck and shifted the gas heater into his study. The
eviderce was that this disconnection only inveolved a matter
of seconds bocause it is a bayonet fitting and enly involves
stooping doun, twisting and lifting up. He said in a record
of interview however, that when he left home that morning
after half past nine ths gas heater was not connected and it
was under the shelf which is at the end of the hall underneath
‘the divider.

The Crown alleged that the appearance which he had
endeavoured to make out by this assertion was that after he _
had left home that morning (9.30-9,45 a.m.) somecne scome time
later brought the heater out from under the shelf, connected
it up, placed it in a position near his study door and had
used it and that this setiing up implied tha® no one else
except inls wife could have done this. ILikewise that the
rotisserie had been sither left on from betwesn half past nine
to quarter to ten until his arrival about twelve or his wife

had after his departure some time during that moarning switched
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it off and on again and the defence relied cn this and as
will bé Seen the kitchen sink centents and the oven door and
the gas heater as being material frow which it could be
inferred that whilst he was keeping his various appointments
she was attending to various household chores and duties and
that whilst so engaged somecne entered the house pricr to his -
return and strangled her and hid her body.

However, he was uraware of the fact when he made those
observations to the police on that day about the rotisserie
and gas heater that his sister-in-law, Mrs, Margaret Pohl,
had called in the interim at the flat and this had happened
in a quite.uneXpected way .

Mrs. Hargaret Pohl's 1i%%tle boy that morning had had a
sudden and acuts attack of tonsillitis and it necessitated
her, without consulting her husband, the appellant's brother,
rushing him to hospital where he underwent an operation and
a3 she had not as yet informed her husband, she dscided first
%0 call in on her 3ister-in-law, the appellant's wife, whom
she called Joyce, She drove a Mercedes ¢ar, greyish colour,
and errived at the premises in fher words, "about a quarter
past eleven. She came to the front docr, parking her car out
in Booth Stfeet, and knocked at the door as it was closed buk
she received no answer. &She walked off the patio past the
kitchen window and she looked through the window Into the
kitchen., The window wszs open but there was a flysereen. She
said that she saw that there were dishes in the sink and she
heard thé radio playing. This refers to a small transistor
which was on the shel, which constituted the top ledge of the
divider. So, thinking that her sister-in-law may be somewhera
around the back shs went around the back, that is sha walked
around past Flat Nv,3, around the back of i% and found her way

o tha back door of tha: flat No.2. She found it was closaed,
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which was not unexpected. She knocked at the door, tried

the handle, found it was not locked and finding this unusual
she went straight in. She called out to Joyce but received
no answer, éba said that she went through the flat up to

the front door bacause she thought that perhaps as she harself
was going around ths back her sister-in-law Joyce might have
come out and gone around the front. Sha looked closely at

the front door to see if it were now openl or ajar and saw

that it was closed and she looked into the kitchen which is
adjacent, as the sketch plan shows, to that front door, There
she saw the oven door of the stove half open and the dishes in
the sink. She said there may have been parts from the stove |
in the sink as well "but there was stuff in the sink", This
was unusual and out of character with Joyce's usual clean and
t1dy habits for her to go out and leave the kitchen in thét
untidy state, There was no noise from the rotisseris umoter
which she said mskes a pronounced buzzing neise when switched
cn, So there heing no answer she went down to the hall near
the bedroom, and looked towards the bathroom, thinking that
her sister-in-law might be there washing her hair, bu% as
“that door was 6ben she concluded she could not be in there,
otherwise she would have answered her call and so being
Satisfied that there was nobody in the premlses she laft
through the back door. She said that the study door, which
is opposite the bathroom, was closed. She could see from
where she was standing looking towards the bathroom that this
Was $0 and she did not trouble to go into that room; She was
asked whether, when she went to the front door as she had
earlier said in order to see if it was open and if her
sisfur-in-lay had gone out through i1t whilst she was going
around the back of Fiat 3 to the rear of Flat 2, there was

any mark on the inside of the front door corresponding with
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the mark which was on the front doer, Ex, K then in Court,

and she said;

"I can say ninety-nine per cent it was not

there because I particularly looked at tha

door if it was open ar not because I thought

she went out the front ané I would have -

noticed that hole for . certain if it would

have been there when I was there",
She was then asked;

". So you did net notice it at all? A, No,

Q. 4nd you say you looked hard enocugh at the

docr to think that vou mist have seen it if

it were there? 4. Yes, I must have seen it,

Q. Did you look all over the door or did you

look at any particular part of 1%? 4. I wasg

looking at tias leek mare or less to ses if

she went out ths front doar .4
The significant relevance of this is that the appellant saiqd
that on returning to the premises after going %o the laundry
%o look for his wife fe went up towards tha front door and
then noticed a hole in that door which made him think there
may have besn a forced entry and robbery. It was a very
prominent hole, The Gocr hag been exhibited to us in the
Court, It is painted a creamy white ¢olour and it consists
of a hollow frame with a solid frent reprgsenting the outside
porticn facing the street but the inside Tace is mada up oaly
of either masonite or plywood., Ths hols is shaped like a
sword upside down, the leng biece being about four angd a half
inches 1p length, the Cross-piece cbout three and a half
inches and thers is yuite a substantial hole in the middle
where these fractures appear to interssct, That hols, as
new seen and as it was before the jury, is larger than when
1% was first observea by the police on the day of the murder
because a small piece had baen taken from the broken secticn
Tor examination by %the scisntific psople who said that there

Werea no grains or powder or splintered parts on the floor near

the door, but that Some broken parts werg found inside tha
? &
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hollow door. 4t a later point of time when the appellant

was discussing this damaged door with his sister-in«law and
also another person on a separate occasion, the appeliant
ventured the opinicn that the door must have been pushed open
violently and banged against the corner of a chair in the
loungs room, which is shown on the sketch and which itself
was tendered in evidence, We also saw that chair; it was
brought down from Queanbeyan by truck. The cloth naterial
arcund that corner was sowmewhat chafed but 1% was explained
to us that this particular cormer had rubbed against the
thicle in which it was brought down from Queanbeyan and that
there was no marking of any sort on it when it was before the
Jury. The door and the chair were taken to the police station
and because the dourstep was one and a half inches higher than
the floor of the lounge it was placed on a piece of wood one
and a hall inches high and the chair placed against it and
the corner of the chair fitted into the hole. It is quite a
noticeabla hole and Mrs, Margaret Pohl was close to it when
she inspected the docr to see if it was open and she did not
seo 1% and the jury were entitled to accept her gvidence that
it was not there at that time and conclude that, if it was
not there at that time it had come into existence between the
time that she left the flat and the time when the appellant
Sald he discovered it. She also said that she did not observe
any gas heater in the hall when she was in the premises and
there was nothing untoward about the carpet runner which ran
doun that hall, The appasllant told the polica when shown

the disturbed state of the carpet runner as is shown in the
siteteh plan and Ex, J, that he conld have donme that, It will
ba observed that it is pulled back in folds down to ths gas

jet connection. Thers is a 1linen cupboard at ths end of
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that passageway and it shows the cupboeard doors open a

1ittle and the end of the carpet jammed in the bottom of

the cupboard, that is it is partly lifted up from the floor

on one corner, inserted into the cupbosrd and the cupboard
doar pushed up against it but not closing. The jury were
clearly entitled to Say that obviously any woman standing jin
the passageway looking up towards the bathroom and the study
door would have seen that if such had been the state of
affairs when sho was there. Mrs, Pohl said when she saw that
runnel it was lying on the floor the way 1t should bae, straight,
nd She did not notice anything about the loungs room at all
in any disorder. She said that when she went through the
hedroom she looked at the bed because she thought Joyce might
have been in it, but the bed was straight and made and it had
a blankef type of bedspread on 1%t and she described the
eiderdovn which was underncath that bedspread as a feather
sldsrdown which did nog straighten out 1f somsone or anything
wés placed on it but that such placing would leave a hollow ap
dent., It was level ang straight when she saw it as if a
lousgwife had maqe it and the top bedspread was lying over it
in a4 nermal fashion., She made it quite clear when looking at
Ex., N that the striped underneath one was the eiderdown and
that it was covered over by a blankei-type spread and she said
Yhat if the blanket is over it and you touch or press con it
and do not straizhten it out, 1t stays hollowed that way. At
no tiwe did she sea the vantyhose and panties on the floor.
Detective Sargeant murray sald the position in which the
appellant claimed he had found then wrapped together with the
panties outsids was indicated by the appellant to the detectivs
as being a foobl or so out in front of the bed at its foot end
and about thae centre thereof and it was thea in a direct line

with the doorway lsading from the hall intu the bedroom, so that
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In Ta-examination showp Ex. L she saig she thought the ovan
shelf shown therein on the vwire tray on the draining boarg |
was in the sink when she Saw 1%, and "stuffy 4n the sink,
The appellant hag sald to the police that when he 1gr¢ at
9.30-9,45 a.m, there was one oven shelf in the sink,

In~chief she hag said "dishes", Looking at the phot o=
graph 1% is clear that there is nothing in thg sink, Tharg
are things standing on the edge of the Sink and there is also
o the sink a wire tray and in it can bs seen two of the

shelves which came from the stove and there can also be Sean

those shelves, Exhibit E1 shows inter alia the kitchen windoy
and the sink which appears empty. ]

If Mrs. Ponlts obsarvations of the kitchen when she
lookad through the window and also at the time that she was
there inside at thg kitchen entrance are cerrect, and it was
for the jury to Say whethef they accepted her or not, then some
Compelling, cogent and sirong circﬁmstantial inferences resuit
which thg Jury were entitled to conclude implicated the
appollant as tne mrderer and exclude anyone alsae,

AS mentionad gzrlier the learned triai Judge in his
raport said of Mrs. Pohl that he regarded her as waell as the
other two women there menticned as being reliable witnasses
in general. There was no aﬁidence of any animosity op
hostility or bias on the part of Mrs, Pohl towards the accused.
She appeared to bsliove him, that 1 was not bim but somebody
61l3e that had eniercd the flat after she had been thsre ang
had nmurdored her sister-in-iay Joyce. 3he was sympathetic
towards the appellant; she ngver pressed him for any
€Xplanations., GShe thought that he was genuinely upsat and

Irom the day of the death as the appellant wgs not allowed by
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the police to return to the place he lived with his brother
and sister-in-law for the best part of three weeks; so she
had no axe to grind and the Jury were entitled to accept her,
as they undoubtedly did, as a reliable, truthful and
observant woman. And so it follows that somsbody in the
interval between hear departure and his arrival must have é&one
the washing up and put away the dishes that were in the sink
for they are nowhere in the photograph Ex. L, and taken the
ovan shelf which was in the sink and pbut it on ths wire tray,
removed the obther wirs shelf, washed it and put it on the
wire tray on the side of the sink or if it was already in the
sirk washed it and put it with the other ocng put the rotisseris
plece on top of both wire trays, opened the oven door fully
from half open and placed on the oven doer the elenent from
the griller. All or sunstantially all this the Jury were
entitled to conclude had happened betwesn the time Mrs,
Margaret Pohl was there and left and the time when the
appellant alleged he raturned hone.

Once it is accepted, as the jury were clearly entitled
1o accept from Ur, Gillespie's evidence, that the deceased
died between 9,30 and 9.45 a.m, that day, it is inpossible to
attribute to her any of this activity and of course likewisa
it is impossible to attribute %o the deceased any suggestion
that between the time that Mrs. Margaret Ponl left the flat,
and the time of her husband's discoveries, the doceased had
anything to do with the switching on of the rotigseria,
because Mrs. Pohl said it was not on when she was thare and
had 1t heen on it made such a buzzing noise that she obviously
would have heard and noticed it. 4nd, if Mre, Pohl is to be
accepled, then as she did nobt see any gas heater in the hall
connected as the appellant dgseribad it on his returning hons

the deceased did aot have anything to do with its cocunection
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and positioning up the hall ang of coursa the deceased Woman
could not hgye anything to do with the alteration of the hayy
Tunner so as to leave it ip the foldeg and distortegq conditicn
in which the photographs Snow 1%, The Jury were entitled 4o

reason that if it was not theg deceasad vwoman who gigd the

and distorted the hall runpep then either the husbang had dong
these things arter he returngq OF an intruder hag eintered the
premises and dope these things in the interva: betwesn Mrg,
Margaret Pohlts departure ang 12 o'clock, If it was soma
intruder they were entitled to conciude that it could only be
the persen who had strongled pep to death at 9.30~9.45 4.,
Tor there was Do ofher persen who ratlonally Ctould be pointeq
to or Coacelved as having entered the Premises two to two and
a haif hours later and done any of those thinge, They werea
also entitied to conclude that 1t yag likewise ifmpossible to
believe that this ¢leaning up of tng kitchen, that ig of the
washing up ang Straightening out of thg bPosition of thg stove
doors and the othep matters woyulg have bgen done by the murdergr
and her hugbgnd together, ang that 1t was pot bossible to
believe or rational to SUuppose that s could have been donse
by the hurderer whilst the appellant Was wandering through the
house looking for hig wvife and unimown 1o the appellant, It
Was open to than %o hold the view that {t Was not rational to
Suppose tha% thg Supposed intruder who committeg the murder
betuean 9,30 ana 9.45 a.m. would Nave any interegt in hiding
the body in the houga ¢oning back tuo to two and g half hours
later ang altering tng laycut of the premises in ghe fasnion

that has beepn described, « The Jury were entitieq to draw the
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inference that there was only one person who would have any
interest and be interested in attending 2-23% hours later to
these matters and creating these false appearances of the
deceased having done them after 9.30-9.45 a.m. and that was
the husband, the appellant, and nobody else.

What purpose was there, cne might ask, in hiding the
body and coming back and doing these various things in the
kitchen or even hiding the body at all if it was not for the
purpose of coming back and making 1% appsar that the deceased
bad died so much later than 9.30-9.45 a.m. and that she was
alive and well all the time the appellant was out éuring that
morning keeping his various appointments and making it appear
that she herself had dcene these household chores and had
turnsed the rotisserie on and pesitioned the gas heater and
opened the study door and distorted the hall runner. Tha Jury
were entitled to conclude that all this was for the benefii of
the appellant so that his alibi might hold and so that he
would be atle %o present a stery of his wife having been alive
atter 9.30-9.%5 until some time before nis alleged return at
12 o'clock and then being attacked by some. unkmown prowler,
together with a pretence that she was still breathing when he
broaght Meyer %o his housae.

The jury were eatitied to say that it was iwnpossible to
conclude that she must have been alive at the time of his
alleged return or could have been alive at that time because
the doctor's evidence, which was open for them to accept .and
was uncontracdlcted, was that death resulted within five
minutes of the strangulation in this case and that would mean
that if she were breathbing after he returned hcme her death
would have basn somegwhare close to 12 o'clock in which event
there would have peen no signs of rigor mortls and the body

would have been wsrm, The jury wers entitled to conclude that
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the only rational inference was that it was the husband ywho
did all these things after Mrs. Margaret Pohl had left and
that there is no other rational hypothesis on the evidance
pointing to anybody else. ‘

Cnce it is accepted, as the jury were entitled to accept,
that the deceased¢ met her death between 9.30 and 9,45 a.m,
then there 1s no raticnal or viable theory available upon thes
evidence of her being alive after then and certainly not after
11.30 a.m, and in the house to perforu the chores and make the
changes to which Mrs. Pohl deposed or which are to be inferrsd
from her evidence.

Implicit in this, of course, is the acceptanceg hy the
Jury of Mrs, Pohl as to these various matters and her povwers
of observation, and, as indicated earlier, there was nothing
which affected her credit or credibility in any way in relation
to ihese mwatters, Indeed, the cross-exaumination ofher on the
differences between what she saw of the kitchen and Ex. L was
accepted by the dofence and relied upon to suggest that g
stranger or prowler must have entered afiar she had departed.
The acceptance ?y the Jury of the time of death and of Mrg. L4'
.Pehl as an observant honest znd credible witness also disposes
of any theory that the hole in the doﬁi~ﬁfi«fﬁ&i§fd at a time
when the deceagsed wags alive or before shen}eft thé premises
and of the theory that it was caused by somebody opening the
door violently against the corner of the chair in the lounge
room a% the time of the S5trangling of the daceased. Fer, as
is emphasised, if Mrs; Pohl is accepted then thers was nothing
wréng with the door when shs left the premisos and of courss
the strangling took place at 9,30-9.45 a.m.

Once these positions ere reachad then $ha jury faced the
problaew of determining on the evidence who was the perscn who

did thess things, nawely, the chares in %4he Kitchan including
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2.30-9.45 a.m, Strﬂngler were some stranger or prowler hoy
could he have known the significance of matters so urgently
Compelling as to hide the body in the house and return two
%o two and g hair hours later and g0 through the motions of
all these acts? 4nd vhat of the problem of getting in again
without a key and without forcing thg Iront door? and how
would he know that tha body would st11l be where he hid it ir
he was proposing %o raeturn Some hours latgp unless hg were
gelf-assured that no one else would be there before his feturn?
S0 the JUry were entitled to conclude that the person
who did the dis-arranging of the kitchen stove and the housg-~
hold chores after Mrs, Pohl left, as well as making the holg
in the door ang dis-arranging the hall carpet, was nong other
than the appellant and that 6he appellant had returned'to tha
scene of the crime for the purposes of ¢reating a scene and
setting up the place in a manner which would indicate that
whilst he was away from betueen 9.30-9,45 and about midday
nls wife wag alive performing houssholgd duties and wag gexually
attacked ana stranglog Shartly baforg midday, Hig defence wags
that he left her between half past nine and twenty to ten, she
was then alive and his alibi for g ¢ouple of hours thereaftar
was that he wag attending +to nis various bvusiness appointments,
So the two factorg, namely, the medical evidence of the
time of death and the evidence of Mrg, Pohl, which were open
to ths jury to accopt would enable the Jury to reject any
theory as irrational based‘on the evidence that these household
chiores and other matters were done by the deceaseg aftsr Mrsg,
Pohl left tie premises and before the abpallant came back to-
them; and the raticnal inferencag Supra they were entitled to
draw could and would lead to ths inevitable conclusion that tha
e and enly perscen who ¢ould have done thess things was the '

appellant., The time of Geath alone Nnecessarily excludes any
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suggestion that the daceased could have done anything at zl11
after Mrs, Pohl's departurg.

There is, however, a matter which vas put forward as
affecting the weight of Mrs, Margaret Popltsg evidence., Thig
relates to the tige at which she Says she was there ang to
the time other evidence establishes she was there. Hap
arrival at the premises was as has been seen quite fortuitous
on that day. The details need not be repeated. She said
that she arrived at the premises at abeut 11.15 andg having
gone through the prewises from the back in the fashion
Previously deseribed and not finding her sister-in~law, she
left after about four or five minutes which would make the
time of her departure Somewhere about twenty to twenty-five
past eleven, When she was leaving sheg noticed the soft drink
man coming from the premises across the road in Booth Street
ané she noticed that he wore a Company unifcrn consisting of
shorts, a red shirt and g blue towelling hat,

Now there is other evidence that this was about 11.40 a.m.
end 1%t comes about in this Tashion, The driver of the soft
drink vehicle, Mr, Connell, said that this wag his first day
on this run, which had apparently been Lwo runs merged into
tne, that he was not very familiar with the streetg that he
had Yo visit or the customars upon whom he had to call and he
was dressed in the company uniform as Mrs. Pohl described,
The best that he could say was that he was there batwean
10.30 a.n. ang 11.30 a.m. and that when he was leaving the
pramises on the Opposite side of the subject flats in Hooth
Street he saw a woman whom he could not identify coming from
the flats and she procseded to a car, entered it and drove off,
He could not recall particularly tig type of car but thought

it could have beean sz Holden or a Valian% or a Mercedega.
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Hovaver, Mrs, Reardon, to whom reference has been mads
garlier, said that after she had taien har 1ittle boy to
school she remained at home for some time vaiting for Sharpe
Bros., the soft drink HQEETE, to call and she recalled spealt-
ing %o him o that day. 8hg was asked then the following
questions and gave the fellowing answers:

“$. Do you see him in Court now? A. Yes, he
1s over there, (Indicating Connell).

Q. What time do Jou say it was that hs called?
A. Betwaen 11,30 and 20 to 12.

Q. How do you pPlace that time? 4. He usually
¢alls besween 10 and 1u.15, round about that
time, and tiis Friday hes was late and my little
boy had asked if hg cculd wateh telsvision and
"Play 3chool! does not commence until about

ten past 11,

2+ That 1s the nama of a programme? A. A
children's programme on Channsl 3,

HIS HONQGUR: §. What time does that start?
4. 10 past 11,

CROWN PROSECUT(R: 3. You turned the TV on to
that channel for the bey, did you? A. That is
right,

Q. Had the drink man come beforg that? 4, No.
§. Was the programme still on the air, Had it
Teached %ne end? 4. They were just sayilng,
"Goodbye' . ‘

HIS HCGNOUR: 4y, Who was Just saying 'Goodbye!'?.
4. The man on televigion,

Q. The programme was Just about over? A. Yes
at the finisk of the pregramue they say 'Gooébye',
you Mnow,

CROUN PROSECUTER » Q. S50 1t had reached Just %o
ke end of the programme? A. Yas,

Y. Whan you say the drink man came? 4. Yos,

Q. You did say the pregramms usually ended about
vihat ftima? a. Twenty to tweive,

Y. You bought some drinks? A. Yes, one dozen
bottles,

. How leng was he at the place? A. About five
minutes.”

LThe $ime of twenty G0 twelvs, however, was carroborated by a

Mr. Bimpson who was ths Fresentziion Cilicer engagad at ths



date of the trial in the presentation of television
pProgrammes at the Australian Broadcasting Commission bug
who was '"press assistant" on 9th March, 1973, tne duties
being substantially the same with a couple of variations
and they included keeping the station on air and making
certain the programecs were put on at the correct time, as
well as keeping a record of the times individual programmes
ran, and having to enter those details on a particular document;,
He said that en 9%h March in the course of his duty he mads
out an operation sheet which included the presentation of
JPlay School" broadeast from Channgl 2 in Sydney and which .in
Queénbeyan would be on Channel 3, namely ABC3 Canberra. He
produced the records, refreshed nis memory from them in
ralaticn to the programme “Play School" and was asked;

"Q. Refreshing your MEmOrY Iros your own notes

can you tell us what time the Programme Play

aChool comuenced on 9th March, 1973? A, Ten

past elaven,

R. What time did it ccnclude? A. A% 11,3905,

¥. You take it to the nearest sescond? A, Yes,
we have %o,

Q. 11.3905., I think the wind-up of that
brograsme invelves the varticipants saying
'Goodbye', making a farewsll of scme sort?

A+ Yes, and then they g0 into the thems of %hg
programme, musically played out,

R. Eow long 1s it vefcore the actual end of the

presentation, the players make their final

gocdbye? A. It doss vary, within 30 seconds

would ba pretiy long I would say, On IFridays
. 3% could be a little longer, but it doss vary

from programme to programwme. It would be

nard to averaze it,

2. Would it be one minute? A. It would be
pretty vnlikely I would think,

HIS HGICUR: Q. What does 11.3905 mean - 5 seconds

~ 1L o'clock, 39 minutes U5 seconds, That is

the actual changs of pregramue? A, That is when

the programpe actually finishes,"
ZThen Mr. Siwpson said that the programme moved into g schoolgs!?
PrOograsng after that, and taat the Programma was run twice g

day Monday %o ¥rléay, cne at ten pest sleven and one al 3.30,
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Now that evidence was not challenged in any way and
that wouid be material from which the Jury could infer that
the time at which Mrs, Hargaret Pohl left the house when she
sa¥w the soft drink man opposite and when he saw her was about
twenty to twelve or within a couple of minutes thereafter,
It has been submitted to us as und cubtedly it was %o the Jury
that this is a matter whieh so affects the evidence of Mrg,
Pohl as %o make the whole of her evidence unsafe to act upon.
But 1t was quite open to the Jury to accept Mrs, Pohl's
€vidence as to part, namely, as to what she observed in the
fouse and of the garb of Connell and not to accgpt her ovidence
of having arrived there at “about 11.15 &a,m." and leaving
"after about five minuteg" énd to accept the other umore
positive evidence of about 11.40 a.m. as being the time she
loft the flat. Nextly, the appellant can get little couforg
from this space of time between 11.20-11.25 a.m. and 11.40 a.m.
because the later it was that she laft after 11,20-11.25 and
the clossr that gets to 11,40 a,m, the werse the situation
becomes for the appellant., On his version as previously
analysed he hgd discovered tne body at round about five o
fwelve and had informed the police taat he was in the house
along for a quarter of an hour or tuenty minutes and even
longer hefora he discovered the deceased’'s body and the Jury
were entitlad to the viéw that this destroyed any suggestion
that somebody else was in the houge in tnat period beforae hié
discovery of ths body, who could have done the household chores
and the alterations to.the carpet, ot cetera and created the
hole in the door in that pericd aftor the time of har departura.
4 quarter hour back from 11,55 a.m, is 11.40 a.m. and twonty
minutes back from twelve is about 11,40 a,m,, "Even longer” in
althar case‘could becoma 11.30 to 11.3%. These times not oanly

¢over the 11,40 of Mrs. Reardon and Mr, Simpsen bub suppord an
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inference open to the jury that the appellant was actually
in the house - probably in the study - whilst Mrs, Ponl Was
thera. 3he actually discussed with the appellant on ths
Saturday the possibility of the murderer being in the house
whilst she was there and they both agreed how lucky she must
have been to escape a similap fate. 7

The soft drink man was also seen according to Mrs, McGann
in the vicinity betwesn 11.20 and 11.30, She lived Turthey
down in 38 Booth Street, on the same side as the flats bug
further back from the Atkinson Street corner. She said that
she lived a few doors up from the flats, about four houses, on
the carner of Booth ana High Streets. Shg wag askad:

"Q. Did you rsmain homs practically throughout
the morning? 4. Yas,

Q. Did you s20 the Sharpe Bros. drink man? A.Yes.
. On his rounds? 4, Yes,

. Whereshoutes aid you ses hinm? A, I seon him at
the front door of Mrg, Reardon's flat.

§. I think her - 4, - address is the same, It

is & flat in our backyard snd fronm whera I was
sitbing in %the kitchan You cal see up on to the
verandah and I seen him cal] tecause I was waiting
for the bsbysitter to arrive.

4. What tipe do Jou say that was? 4. Well, it was
somawhere in the vicinity of 11.20 and 11.30,

Q. You cannct place it more accurately than that?
A. Hoy, I woald not try.

Q. Did you ses the man coms out of the -~ the

delivery mwan coma out of Hrs. Reardon's houge?

A. I juzt seen him on the verandan, I den't know

vhat time he left,»
Ihat evidence of course must be read along with the evidence
of Mr. Simpson and of Hrs. Reardon as to the termination of
the televisicn programme coinciding with the sa t drink man's
arrival.

It deos rot soem to me that Mrs, Pohl's cvidence as to

tives can be of any material a3sistance to thehppsllant,
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If she was there "about 11.15" and left "about four or five
minutes later* there would be an additicnal quarter of an
hour from about twenty-five past eleven to tuenty to twelve
for a theory that some stranger or prowler entered the
premises and did all the things previously adverted %o before
the appellant's alleged arrival back with all the attendant
improebabilites (ante) of such intruder being anyone other
than the appellant, The welght of the evidence which the
Jury was entitled to accent ;as that Mrs. Pohl left there in
the vicinity of twenty to twalve. Thus the gap is narrowsd
against the appellant as being the solg‘person who came to the
house after Mrs.‘Pohl 1e§?15233 who‘aléggkget out to falsify
appearances of finie deceased being then alive and of then

being attacked andg strangled. The jury were entitled %o come
to this view,

Passing now to the scens in the bedroom, which is depicted
in the phobographs Exs, A1-%, M and M1, which the police took
after they arrived that morning, it was wall open to the jury
to conclude (a) that it was 2 faice, and (b) that the appellant
nad sc fakad 1%,

It will be recalled that Mrs. Ponl sald that when she
went through the bedroca the bed was mads with the bedSpread
over 1% and it was flat, and sne explained the meaning of that
by saying that neither the appellant and his wife nor she and
hef husband used blankets but that they used a feathsr eider-
down. The %two Lrothers cama from Yugoslavia and counsel
infermad us that this type of bed covering is fawiliar on the
Continent and in some countries is mown as a '"dak, ‘Yhen
it 1s placed on the Bed it extends from the foot end of the
bed right up over the pillows and does not overhang the sides,
A very good phetograph of that is kx. M, 1% being the striped

covering on top of tie sheok-covered mabtress, and it can be
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Seen extending over the pillows on top of the sheet as
previously set out, It will be recalled that the nature of
thils eiderdown is such that the slightest pressure on it

will leave a hollow or dent which cannot be Straightened out
unless the eiderdown is shakon up again. Over this eiderdown
when the bed is made up is placed a large blanket-type
bedspread which has some trimaing on the edge, also shown in
the photograph Ex. M, and that when placed over the feather
eiderdown overhangs, not only tne foot end of the bed but the
sides of the bed, and it of course goes right up over tne top
end of fthe eiderdoun, that is over the place under which the
pillows are lying. This bedspread was quite flat when

Mrs, largaret Pohl saw it, the bed was made up in i%ts normal
fasnion and she added that any slight pressure on that
bedspread would have GThe same effect as if the prassureg were
tnly on the eiderdown, namely, that it would leave a den% or
hollow which would have to be straightened out. Everything
was normai and thore were no signs of hollows or dents whea

she went f{hrough the bedroom. She locked at the bed because

she thought her sister-in-law might have been in bed and she

saw the bed on the two occasions, once wien she came through
the bacx door, which was unlocked, and the second time whan
she went out the same way,

Ine plan Ex. VW shows the way in which the bed ran, and
ot tie wall opposita the foot end of %the bed there is a lbng
vwardrche. The appellant's story to the police was as earlier
recounted, and that he ultimately having seen the hole in the
door went Dhack and entered the bedroom peering behind the
Goors on the way to see if she was hiding from him, On
en%tering thne bedroow and moving towards the bed ho saw lying

crn tha floor at about tha centre of the foot end of the had
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this wet bundle was found by him underneath the chair in the
bedrooa which has the basket on it and which he marked like-
wise with a circle in photograph A, and both his evidence
and other scientific evidenca was to the effect that there
was no dampness or wet spot on either the carpet in front

of the bed or underngath the chair. The photographs which
have marked on the front of them in a white circle the
latters in black C, D, E and F, which are respectively

Exs. A1, A2, A3 and &4, were all taken by the police and
scientific men before the body was removes from the bed,
Aftorwards and in the presence of the appellant the body was
put into the position on the floor between the bed and the
wall near the window as indicating the position where he »
sald he found it (vide Ex. Mi). It will be observed that the
photozraphs show that aftsr he had pulled down the skirg
beforg Mr, Meysr entered nevertheless her white singlet and
ner %op garment were disarrayed exposing a bare midriff, the
singlet which norwally would be tucked in the skirt being
pulled up so as Lo expose that portion of her body,

Now the appellant said in his record of interview that
when he picked up his wife's body, put her on the bed and saw
the shirt arocund her neck he was standing in this narrow space
beside the bed where shs had baen 1ying and if that were so
his back would be towards the wall and window.

The jury were entitled to infer that this would involve
nio 11f%ing her up with his left hand towards hler haad which
fe sald was underneath the drawer extensicn on that side of
the bed and his right hand under her legs and that in so doing
and puiting her wn the bed ho very likely would have leaned
cver a bit of the edge of the bed on thnat side in placing her
o it and that mightg wall cause sowe dis-arrayinz of the

badspraad on that edge and overnanging that side of the bead,
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that 1s the side nearest tne wall and window apart altogethner
from the depression made by the body of the bed, It would
not be unexpected that with the body then placed on the bed
there would be some dis-arrangement again of the cverhang of
the bedspread on that self-same side. Indeed, one could
expuct 1t torise a little from its previous position, This
is fairly clearly shown by th@ photograph A3 which shows the
bedspread on that side still hénging over the edge but
$iightly lifted and dis-arrayed. But neither his action in
picking up the body and laying it on the bed and the élight
dis-arraying which appears on that side of the bed as depicted
in Ex. A3 can explain all the disarray on the other side of
thie bed which for convenience ;L term "the wrong side®,
Looking at Exs. E2 and E3 tne opposite side of the bed shoys
the top blanket disarrayed and 1lifted well over and on to the
top of the bed and pulled up from the wrong side, that is no%
the side alongside which he was standing and is packed up

and around the whole length of the body on the bed and
exposing well Seycnd her head a substantial portion of the

. striped eiderdawn. Lxhibit il shows how the bedspread is all
lifted and folded over on this wrong side, as I term it, and
that Tolding over is from the nearest ecorner of the bed right
up over the badspread and packed around the body. Exhibit ik
is taksn locking directly at tne wrong side of the bed;

Ex. &1 taken from the corner which would be the corner
nearest the doorway shows how the bedspread is lifted up and
folded and arranged in disarray, 42 shows that virtually half
the bed on the wreng side is disarrayed on the deceased's
left side. Hxhibit M1 as sarlier indicatsd is tha positicen
in which tha body was placed by way of demcnstration after

the earlier photographs had been taken, and Ex. M2 shouws
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the bed after the body had been S0 removed. Ths jury were
entitled to conclude that the whole of that disarraying of

the bedspread on ths wrong side was effected by the appellant
and only by him because (a) when Mrs, Ponl left the bed was
flat and made up in proper order and was not ruffled or
rumpled or disarrayed in any way, (b) the appellcont himself
sald that was the condition of the bed when he léoked through
the bedroom the first tims and when he found his wife when

she was still on the floor, (¢) he himself lifted the body
and placed it on the bed sou that any disarrangement which
followed that was done by him, (d) the substantial arrangement
ang re-arrangement and uplifting on the whole of %he Wi ong
side of the bedspread could not have been achieved simply by
ths lifting up of the body from the Opposite side and putting
it on the bed, (&) the only éxplanation of the re-arrangeuent,
dis-arrangement and exposure of the wrong side of the bad and
the way it is paczaed around the body is that it was done
daliberately, (f) as nobody clse had touched that bed the
disarrangement, and the other matters supra was wholly the
work of the sppellant and, (g) with the result that the

whole appearance of the bed with the body lying on it was
faked.

In the light of the mediecal avidencs that the deceased
weman had not been sexually interferad with, the jury were
entitled to infer that the supposed finding of the body with
the paniies and pantyhose removed and the mini skirt pulled
high up so as to expose her private parts was also fabricated
S0 as to give a false impression that she had been sexually
assaulted, and if tha jury concluded, as they well could,
that the setup en ths bad was faked by the appellant they

could likewise conctude that it was the same hand that faked
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the appearance of the bedy, particularly in the light of

the fact that when he picked the body up from the fleoor
according to him he left it on the begd in exactly the same
posture without any attempt to cover her up until just before
Meyer seeing it that is with the skirt pulled high up
perpetuating the simulated appearance cf sexual attack,

Dr. Gillespie 1t will be recalled had said-:

"Q. I think you told us about the unc lothed
condition of the bedy? 4. Yes.

. 4nd the fact there wes no Injury? A, I
, . did not detect any injury to the genital
: region the genital and anal regicen, M

It will alsc be remembered that he had referred to the
anus being open, that is the sphincter, as being a likely or
common occurrenco in asphyxiation casas resulting in sudden -
faeces where the death is violant and with a conecurrent passage
of urine, and that he had sald a 1ittle leter in his evidence:

“Q. Did you examine the urinary system?

4. § examined the vagina and the vagina

was closed, it was not open, and there

was no smell or urine or faeces on the

body in that ragion, no dirtying. Some

rart of the skirt was damp, I cannot

remenber exactly where but some part of

the skirt had dampness on it."
He said howevar that if fasces had been passed it is likely
that urine could also have besn passed,

In cross-examination he was asked whether when he locked
into the deceased's anal bascage there were faeces, He said
that he could see faeces further up that passage. He made no
note of whotner thsre was an evacuation of the bladder at the
time of post mortem, and he said in relation to that:

“4s5 I have said, I den't remember. I would
~ hava ¥tnought I would have made a note of it
becaunse I was satisfied with the finding.

9. What does that mean? 4. That there was

nov much urins in ths bladder,

Q. But you do not mow cne way or the othar?
4. A5 I have said, I can't remembsr .
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Q. The fact that there were faeces in the
anal passage would that indicate that the
deceased had in fact passed some or not?
4. all 1% would indicate is that the
sphincter wss open. You can presume that
she hed possibly passed some faeces and
been cleaned up.

Q. Or you can presume that she had only got
down as far as you saw 1t? 4. Yes, that is
possible,

9. S0 we do not know one way or the other
whether she had actually passed faeces?

4, That 1s correct.

<. and then cleaned up, do we? A. That is
correct M

But the jury did not leave their comuon sense at home.
He was not positively able to say if she had passed faeces
and had passed urine but that the body did have the appearsnce
of this possibly nappaning‘and being cleaned up. The jury
had the evidence of the panties and pantyhose which were
found tangled up in a ball with the panties outside and the
pantyhose within them all théroughly wet as though thay had
been immersed in scomething. as thera was no such strong
smell exuding from them of either faeces or urine to attract
the doctor's attention and no visible sign of faeces on her
“body or panties the jury were entitled %o draw the inference
as a watier of high probability that fzeces and urine had
been passed at the tiwe of strangulation and that the wet
bundlalof panties and pantyhoss had been used for the
purpose of cleaning up the body and clothes of any sign or
indica¥ion of faeces or urine and then rinsed in water.
It was well open %o the jury to conclude %hat if the appellant
faked the appoarance of the bedy so as to simulate a sexual
attack and also faked the appearaﬁce of the bed by its dis-
arrangenent, that he had also ¢leaned the body up 8o if
could be prosented as a partly naked bedy.

Some halrs of the deceased woman were found by the

scientific people cn the floor of the bedroom right whera
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the spot had been indicateg to Sergeant Murray as being
the place where the appsllant said he found the wet panties
and pantyhose before he picked them up. '
There was also scientific evidence that hairs of the
decoased were found in the hallway near the door as depicted
in Ex. H1, which is taken from the loungs room locking towards
the kitchen, in which faint curly black lines, being her hair,
can be seen on the woodwork, and Ex. H2 is g closeup of the
wooden floor of this area showing the hairs that were on the
floor as found by the police in that vicinity. On Ex. G
there is a red biro or ink mark shown on the left-hand corner
thergof over a cocrner of the carpet squére which was in the
lounge room, adjacent to which is the chair which was said to
be the chair with which the door caﬁe into contact., The
significance of the red mark is that 1% was a mark placed
there by Detactive Sergeant Walsh attached to the Scientific
Investigation Section and stationed at Goulburn, who said
that whon he went there with other police on that day, the
body of the decezsed was still lying on the bed, and:
"I also observed a number of long dark hairs
on the floor inside the door and the cornar
of a carpet square in the lounge room was
damp.

Q. Which corner was that, nearest or furthess
away from - A. Nearest %o the door.,*

Then when he was shown the photograph Ex, G he said that that
shoved the carpet:

"Is that the carpet that you Say was wet in
the corner? 4. It is, yes.

Q. Wes 1t you that 4ried to mark 1% in the
Magistrate's Court or in the Coroner's Court,
the area that was wet cr dawp? 4. 1 don's
recall whether I did or not.

¢. De you see a red warking on thai, the corner
ol tha carpet therev 4. Uh, on the photegraph,
yes, 1 did.

o
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Q. Does that red marking indicate so far
as the photograph sihows the area of dampness
on that carpet? A. The approximate area, yes."
And vhen his Honour was explaining the photograph to the Jjury,
his Henour said;
"He said that there was a damp portion of a
loose rug on the floor of the lounge and
there is a round sort of half-circle marked
there.
Q. Is that internded to indicate the ccrner
of the rug which was damp? Is that what you
Say? a. Yes.
G. The whole of that carpet was damp? As Yesg,"
He added that the dampnass was ascertained not visually but
by feeling that corner.

It was he, incidentally, who also said that there was
no sign of forced entry into the house so far as the front
door was concerned, nor any sign of tampering with the lock |
or any portiwi of the architrave or door near the lock.

In additicn there was evidence that a mop was usually
kopt outside lying across the valves of the two gas cylindars -
in a horizental position and that it had a plastic covering
which went over its head when not in use and that that mop
was discovered also with the mop head wet and the plastic
cover pushed away from the head down tne handle when lying in
a horizontal position on those cylinders.

Tnis the jury were entitled to conclude, was all part
of evidence that some cleaning-up processes had taken plsce
and taken in conjunction with the other matters (ante)
warranting the inference of a high and streng probability
that what had been cleansd up.on the bedy of the deceassd was
faeces and urine and likewise from the skirh, the pantiss and
pantyhosg being used gs a cleaning cleth or sponga, and that
souething probably faeces or urine stain had besn cleaned up

which had %o be cleaned up from tihwa corner of the lounge room

carpsz% nearest the door and ciose %o whorg the deceassd's
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hairs were found en the floor and that it vas the appellant
who did all this. It would be unreasonable for the jury to
think fhat this had been done by some Stiranger who entered

the premises at about 9,30 to 9.45, intending only to strangle
the deceased, in fact strangling her with considerable
violencs 1likely %o produce the.passage of faeces and urine
Simultaneously, in a situaticn where there was no motive of
Sex or robbery, neither beidg comnitted, then hiding the body
in the house and either then or returning some hours later 4~A
after Mrs. idargaret Pohl had left clean up the body and any
evidence of carpst gtalning.

When asked by the pollice whether anything was missing
from the house the appellant Said that on the top of the room
divider in addition to the smng transistor there was a gold
watch of his and a chrome metal watch lying alongside it,
which he subsequently changed in his record of intérview to a
silver watch, and that the silver watch had bean stolen
leaving the gold watch intact as well as the fransistor. te
alseo originally said that there appeared Lo be missing a tin
whieh at one time held psanuts but in which his wife kept
about eighteen 50¢ coins., Those wers kept in the tin in a
drawer in the wardrobe which, upon examination by the police
showed valuable Jewellsry both in that drawer and in the
drawer beneath which belenged to the deceased and which was
untouched, nothing was missing from her collsction of
jawellery and there was alsoc sone mongy amcunting toa few
dollars also found in the drawer. The Jury were entitled to
believe that his story of the theft of his allegedly silver
watch and his refersnce to the disappesrance of the tin with

the c¢oinsg was false and faked.
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He Lster modified his story about the coins by saying
that perhaps he was mistaken about these, that théy could
have been banked by his wife, but he had told the police
that he himself had scen them in the tin the day before in
that wardrobe drawer, Her bank account, (Ex., JJ) on p.3
snows her last transactions wefe on 5th Mareh when she
deposited by cheque $173.40 and on the same date withdrew -
$20.

In respect to the disarranged hall runner, the appellant
did say to the police in a record of interview that he could

1ave dona that but beyond that hs said notning more. He did
not explain how or why or when he could have done 1t ar why
it had bsen so disarranged by him. The Jury ware entitled %o
conclude that it was highly improbable having regard to the
folds of the carpot and the termination of it in the
Cupboard that its distorted appearance could have been caused
at the time wihen he says he nearly fell over the radiator and
the folding-back of the carpedt $0 just where the gas cock in
the hall for the conne#tion of the gas heater is situated is
likewise unexplainad. But the fact remains that he aduitted
tnat he himself could have done that. This, of course, was a
furtier factor which the jury were entitled.to considar in
cenjunctlon with the matter of the fabricated bedr oonm scane
with its disarrangement of the bed on its wrong side.

The next matter which involves a direct act or acts by
and ifwmplicating the appellant reates to the clothing of %he
déceased other than the panties and pantyhose and skirt to

AL

wihieh we have previously adverted, MNrs. Reardon, as has
already been stabed, took her boy to school that morning.
fler gvidence in relation to the attire of the deceased is

here repeated as rollows;
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"G. How was she dressed on this occasion when
you saw her apparentiy attending to the plants?
&+ Ohg had a dark colcured mini skirt or shorts
and she had a blouse which Inoked 1ike a smock
to we, It had white background and it had
blus and yellow and a little bit of pink pattern
design in it. It looked like the pattern had
been splashed and mixed - the colours had basn
Splashed and mixed,

Q. Long or short sleeves? A. Short sleeve with
a high collar,

Q. Did you notice anything about the way it

fitted tne body? 4. It sort of fitted tight on

the bustline and fell loose to the waist,®
She was shown a blouss that had a mixture of colours,
predominantly yellow, pink and wauve of different shades
whlch she identified as the one that the deceassd was wearing
at thnis time, and it became Ex, U, After Mr. Mayer had besn
called in%o fthe premises round about midday by the accused and
had then telephnoned fcr the ambulance, firstly at five past
twelve and secondly at eleven past twelve, the ambulance
officer arrived and he was the first persomn, after that tine,
to ses the bedy lying on the bed, It will be recalled that he.
Telt for the pulse on the wrist without success, and then fels
for the carctid pulse in the neck. In order to do so he had
to pull down a little the garment which was around her néck,
{not the shirt with whieh she was strangled bscause ths
appellant had already removed it) and it was not this blouse
of many colours but it was a sky blue Jjumper, which became
Ix, B, This jumper has a high neck with a ribbed design
runaing vertically, and the same design is on the hem and on
the sleeves which are long,

Wr. walton, the awmbulance officer, deposed to the fact

that when he came in 1% would be in the vicinity of 12,15 %o
12,20, he enterad the bedroom and saw that there was a female
lying on the bed in a supine position with her lags hanging

over tha edge of the bed, fully clothed,
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"Q. When you say theelge of the bed, do you
mean the foot or the head or side? 4. 4%t the
foot. 4 Luraslan type of person. That is
about all I noticed at that time. I made an
examination.

@. Did you neotice how she was dressed? 4. A
skirt and jumper type of - a woollen jumper.

Q. What about the neckline of that jumper?

4., I had to roll the necxline back to examine

the patient's carotid pulse as there was no

radial pulse at the time - =

§. When you rolled back the neck of %the jumpser,

did you notice scmething aboutl the ccndition

of ths neck? A. Yes,"
And ha went on to describe the contusions and abrasions around
tue lower part of the chin and extending down tha neck. Then
later ne was asked:

"By the way, do you remember the colour of the
jumper at all?

and his answer was;:

“It was a darkish bluey type of thing, as I saw it."
And he was referred to the photographs which had been
tendered and marked Exs. A1 to Ak, He then tefore the jury
identified the clothing that the deceassd was wearing when he
saw her, and which was marked Ex. B, and that included the
" subject jumper aud the skirsg,

Constable Gant camg teo the premises shortly after
receiving a call at 12.30 p.m, on that day and went with ths
ambulance officer and another police officer into the bedroom
whcre he saw the deceased lying on the double bed on haer back
with her legs dangling cver the foot end of the bad. He said:

"She was wearing a brown skirt, s white
singlet and a biue jumper. Tha brown
skirt and jumper ware pulled up exposing
her stcmach snd the Dblue jumper was around
her neck, ccncealing her neck,®

4nd then, shown Bx. B, he sald:

"That is %he jumper and the skirt that was
cn the deceaszed wien I first saw hsr "
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Then ha was shown ths four photegraphs Al $o A4 and he _
identified that thab was how the deccased was lying on the
bed when he first saw her, with the midriff being bare.

Detective Sergeant Walsh, attached to the Scientific
Investigation Section at Goulburn, went on that day to the
bedroom. he said:

I saw the body of the deceased, a female’

person, lying on the double bed. The body

was c¢lad in a blus pullover, a darx brown

skirt, brassiere, but there were no shoes,

stockings or panéies_worn”,
but there was also a singlet. ‘He was not asked %o identify
specifically the blue jumper, but he took some photographs.
There seems to be no doubt and no dispute that what he was
referring to was Ex. B. He was asked:

"2. We nave been told - I am sorry, we

haven't besn told but expect to be told

about a multi~coloured garment, a blouse.

Did vou handle that st all? 4. No,"

Df. Gillespie, the Government Medical Offlcer, when shown
the photographs A1 to Ad identified the photographs as showing
the position of the body as has saw 1%, lIt is clgar from those
phobtcgraphs that she 1s not wearing the wulti-coloured blouse
but the garment which corresponds to Ex. B, He was also shoun
Ex. ¥1 which shows the deccased as having been placed on ths
floor vebtween the side of the bed and the wall wearing the
jumper and skirt the accused indicabting that that was the
position in which he found the body. Exhibits D1 and D2 show
4. B quite distinctly, the neck bhaving been pulled forward,:
and that 1z also shown on Ex, Ak,

Detective Sergeant Murray, of Jueanbeyan, went to the

premisas shortly after 12,30 p.m. and described the deceasad as:

"She was clad in a dark btrown mini skirt,
sinzlat and a blue top."

And ha identified the four photographs a1, A2, A3 and Ak

as indicating her positicn and the clothing that she was then
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wearing., He was shown ths two articles (i.e. the mini skirt
and the blue jumper, Ex. B) and said that he recognised those
a3 being "the brown ﬁini skirt which ths deceased was wearing
when I first saw her and the blue top which I previcusly
described and which she was wearing when I first saw her

4 plece was cut from the blue jumper and passed on to Mr.
Horton, the Senior Forensic Biologist at the Divisicn of
Forensic lgdicine, for examination and he said that he
detected a small blood stain on the upper front of the jumper
(that is froum where the piece was cut, and it is shown at
pfesant with a red pencil ring about it) but he wés unable to
group the bleood, thers not heing sufficient of it.

Jo that 1t is perfectly clear from all this evidence
that from the time the ambulance officer arrived the deceased
was wearing kx. B, tre blue jumper., The appsllant had told
the police that he was in the premises for a quarter of an
hour o twenty minutes, and even longer, before he found nis
wife, and sc from the time of the finding of his wife right
up Gili the time when the ambulance officer arrived he had
been alone vwith tha bedy, Lhe only perscn other than he and
that ambulence officer who had seen the bedy up to that time
was Mr. Meyer, who stood in the doorvay some 8-9 feeh aﬁay
and whose description of the élothing Ww&s somewhat vague. He
was asiked:

,. Did you notice her clothing? 4. I didn't
pay very much attentios to her clothing but
she seemed to e wesring ~ she seemod to ba
vesring a shift. It was scmethirg unusual,
I fadu't seen her vwearing any clothing like
that befove,

Q. Whaty in coleour or shaps or what? 4. T

canuol resswber exachly the colour but my
impression 1s that it was a dark colour.

Q. Can you say whether it was a cnc-piceo
freos? &, Yes, it looked to we %90 bhe a one-
pigcy ~ I am speaking from memory. I dida't

pay very much atiention to her clothing,
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Q. Your impressicn is that it was a one-
plece frock of some dark colour? A. Yes,"

It would appear that from nis position he was cnly looking
at ths brown mini skirt,

The appellant was interviewed and a record of interview
teken commencing at 1.55 p.m. on that day, 9th March. It
was recorded by Detective Sergeant Murray. He was asked a
number of questions about his movements and ha said that he
had been out to Canberra to a firm of Steghar at Fyshwick and
picked up sume window frames, tcok them to a job at Foster
Street in Qusanbeyan and came back home. He fixed that time
as being about nalf past nine., In Question 29 he detailed
hew he arrived a% tha® time, Then he was asked (§.30):

"ihaty did you do when you arrived at your
Tlat? A. I opened the front door with my
key and I was just talking with wy wife.
she was in the kitchen just starting to
take the shelves oui to clean the stova,

Q. tow was she dressed then? 4. In the brown
skirt, a blousg on,

4. Was she dressed the same then as when you
left home garlier? 4. Yes." (That refers to
7.20-8 a.m.)
~Pausing thers, this corresponés with Mrs, Reardoen who had
seen her similarly dressed between approxiwately 9,10 a.m,
and rouni aboul twenty to twenty-five past nine, Then he was
asked a number of questions as to his movements aftuer he leflt
home and then as to his returning home and ha said {in answer
to Juestien 52) tha*t he thought it was about 12 o'clock whan
ke left Uriarae Moetors and he drove straight home, and he had
earlier said tnet he arrived home scmewhere about midday. He
then described hew he went through the place looking for his
wife and ultinately found her,

"NS.60)  In what positien was she then? 4.She

Wwas lying on her bhack struight oub with her

arms bosids her, Her dressg was up

(daweonatrates by putting nands on stonach)
and sha ned pothing on uncer ner drass,

%
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2.61) Vhat elze could you sse? 4., The
blouse she had on before wag still on and
I picked her up and put her on the bed
and I could see that she hed songthing
around her neck,

{(Q.62) What was the object éround her neck?
4, It was a blue shirt of ming . ¥

Then he went on to deseribe how it was tied and knotted and
aow he 1ifted her on the bed and then went to Mr, Meyer's
place., But there is no doubt that that is what he said -
that the blouse she hud on befare was still on when he picked
her up. It is important to remember that from the time the
police arrived after the ambulance man had telephened for

ther everybedy was orderved off the premises, the appellant

h

was taken outside and put into & police car and from there

Pe was witimetely taken to the police staticn, and that he
was forbidden tec re-entar the prewises wntil further approval
by the polics, who placed a constable in charge of the premises
$0 that nobaly could enter withous authority and so that
acbody would interfers with anything. 1In fact, as previously
uwentioned, the appsllant wenf to llve with nis brother and
sister-in-law, Mr. and Mrs, Pohl, and &id not raturn to live
there for sows three weeks, On 23rd March, 1973, Detectivs
S4rgeant Murray bad & cenversation with ¥rs, Reardon and
following thzt ceonversation he wen% with Letectivs Sergeant

Gay to thes Flgit No.2 at 30 Booth Street,; arriving there

about 2 u.m, The appellant was not present at the flat and

was still living elsewisre. He said:

"Sgt. Gay and I made an examination of clothing
inside the flatv and I =aw Sgt, Gay to a
basket of c¢lobhing which was cn g chair in
the bedrcom beside a lsrge vwardrobe, the szme
basizat uikich I previousiy indicated on a
pitobopraph in an exhibit" (44), “I saw the
sergeant remeve a multi-coloured hlcouse
amongst the clothing in that basket. Wa then
Lel'i the tlat o return to %the Guaanheyan
poiies sfsiicn and during the Jowwney I sav
brs, Reardon o . ,

I tuok the Jzoket to her and I hed a
conversation with hep .V
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and he then identified #x. U as being "the jacket I saw
5gt. Gay remove from the basket of clothing®. VWhsen asked
where it was in relation %o the top or otherwiée of the
basket he said, "It was beneath other clethirg in the basket®,
Detective 3ergeunt Gay gave corroberative svidence of

accompanying Detective Sergeant Murray, interviewing Mrs,
Reardon, going to the flat, making the search and in the
clothes basket finding a multi-coloured blouse and then
showing 1% to Mre, Rezrdon. He was asked:

"Whereabouts precisely did you £ind that in

tic redroon? 4. It was in a clotres basket

which was in the corner alongside the wardrobe

ang -

. Was 1t on the floor or standing on any
article? A. I think it was on & chair.

Q. Cn a chair, Yes? 4. and there were some

folded articles aud it was immediately bhelow

that on top of cther unfolded or unprasged

clething
4nd he added, "there were some Tolded articles, then tha
unfolded, and that was on top of the unf olded", Shown Zx., U
he said it appearad to be "the identical cns I took posssssicn
Of“-

The appellant was further interviewed and a record taken

by Detective Sergeant Tupman on 8th April, and in Question 36
hia was asked:

"l

. Pohl when you were interviawed by Dat,
T, Murray on Gth Hareh, 1973, in answer
fis guastion Wo.61 which 1 now point out
to you (dsnded record open at P.5) you sald
'The Blouse siw had on hefore was 8%ill on
and I picked her up and put her on the bed!.,
Do yoo agree with that? L. Yes.

3

¥
O o

et

(R.37) ¥Wnould you care to tell me what you
mean by *hlouse'? a. Viell, a man has & snirg,
a woman has something like that, I call it a
bliousa,

{2.38) I am now going to show you this garngnt
{si:own bluz oraw-neck sweater) whieh I have been
intoreed was Salen Iron the body of your. wife. .
Would you cere Go tell wa wiath you refler to that
as? 4. That is o juunper,




(2.39) Do yvou say that your wife was wearing
that when you found her or not? 4. I don's
know.

(Q.40) I am now golng to show you this coloured
blouse (shown blouse)., Do you recognise that?

4. Z@s. It vas somathing similar like this my
wifes had on,

R.4%1) Mr. Pohl, do you agree that you have
told police you found your wife lying betwsen
the bed azad the wall and you picked her up and
put her on the bed? 4. Yes,

(Q.42) Do you say that when you found her that
she was wearing this blouse? A. As far as I
remember,

@.43) Did you remove that blouse from your wife,
that is take it off her before the ambulance
arrived? 4. do,

G.%)  Had yeu made a tharough scarch of your
flat belore you found the body of your wife on
9th Mereh, 19737 4. Yes, -

(Q.h5) Lid you find any other person in the flat?
4. o,

(Q.46) Mr, Pohl, I asked you whether you removed
that Llouse from your wife, by that I msan from
Ner porscn wien you found her and you have told
me that you did not., Do you agree with that?

A, Ye3, 1 did not take it off,

G.47) Did you remove any othar article of her
elotining? 4, Ho,M

It i1s as clear as crystal, and it was open to the jury to
“infer, that the decessad bad the blovuse uvn round about betwsen
9.10 and 9.25 a.m., that it wes a distinctive blouse of rany
bright colours, wern smock-like and that she was also wearing
a gurment wiich had g beckground something white; that whan
the appsllant lef't tue houss firstly between 7,30-8 and then
between hall past nine and quarter Yo ion she was stLll
wearing that blouse with the whilte undergavmont; that when

he finelly retwrned, wihatever the time, she was still wearing
that bilouse gnd the whits undefgarment, wiiizh the jury wera
entitlad Lo oay, looking alb the photographs, was her singlet;

that bo was alone with Ghe body in Lhe house for sons

appraciasla time belory he went and obhained Mr, Meyer's help
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Y0 ring ¢ha ambulanco; that frog the time when the ambulance
officor arrived, ang ¢ontinuousyy thereafter, She was pq4

wearing +he blouse but‘a different garmenn, lamely the blug
Jumpar; thgt the one ang Ly person yhp Could have Tauocvaq

the bloyuse and effecteaq that Change wag the appellant; that

thing eithep o the blougg which ineriminatgq him, or thay

Terning that, if pg ¥as the persop who removeg the blouse,
he was the Berson who hig 1% in $he basket t, énsure j4g non-
discovory and of coypge that ir pe interieregq with *  apg
¢hangeg har ¢lothing before‘the anbulanca officep arrived,
by the Temoval gof Tha blouse and/or by thae substitution of
She blyg Swaater, j¢ Would not he diffiqult for the Jury to
fake thg next gte ald concludg that hg yas the Person who
reroved hep paniles gng pantyhogg and placga her body in the
Pesition in witich hg fald it yag blacgd oy the floap batwesn
She bag and thy wall wigh the ming Skirt nigh UP exposing hep
lowep body, Trhis 8vidance of the chahge or ¢lothing ang the
hiding o the garment uag Cogent gng Strong Svidance or
Poiitive zotg c the part of thg arpellant wiien the Jury
Couid wely have cone ludgg could only be Coisistent With the
Cis of g guilty nerscn gnd directly implicating him in the
wIrdal ang o ong elsg,

The luarnea trial Judge aiq Dot emphagigg this aspeot
cang indicatea that hg himsg1e would draw po cuilelunien Tron
1%, bus thy matiop yag 0118 for the Jury apg they of tourse
may well have LTaken g Lore aenphoatie view, g fald in thg

CNUMFe of hig SWEins.yp,

£y
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"When you read the record of interview you
will find that there were sone questions
to the accused as to whether she was in
fact wearing that" (Lx., U) "when he found
her, and the Crown suggests that there are
5024 answers there that you may think
indicata thai she was wearing this,
Precisely why it is suggested he would
ramove this article from her and put on a
blug article I am not quite sure, and
nothing has been said about it. It may
be he remembsred seeing this articls during
the day or porhaps she was wearing it when
e was there during the morning, Mrs,
Reardon says she was wearing it in %the
morning. She might have chnanged it and
put it in the washing, it could have been
there for two weeks uiatil Sgt, Gay picked it
, out. Certainly if you look at it, it seems
: . to be clsan. It has nover been put to any
examination by the forensic specialists,
there are nocbvious marks on it, you may
think. VWhether or not it could have had
somz marks on it and been viashed and put
away, one doss not know. To ny mind it does
not have a great deal of factual significance,
but it is a matter for vou %o make up your
oun minds what you think about it. When I
say it does nol have a great deal of factual
significancs, I am disclssing fact, and I an
gquite frankly expressing wy view on this
pariicular fact. You remember what I %o0ld
you bafore, I do not have to decide the facts,
you do, I am only analysing thuse facts to
vry and nhelp you get scme idea of what 1s
lavolvad in the case. '

‘ I whs accused had in fact murdered his wife,

’ the Yact dis was strangled was not going to be
ctoacealoa, there were blood spots on the
shirt® (il.e. the shirt around ner neck).
"I suppose the only possible thing that could
induce a murderer, if it was him, to take 1t
off weculd be if there was anythinz on that
that identified him,", (His Honour is now
reforring %o tiie blousa). "To mo it seems a
pretty leng shot. Factually it does nob sgem
to ieske much impression on my mind, having
conzidered tie matter, but you make up your
owa minds, you have heard the gvidence, and
you havae heard counsel address abeout it."

In iy opinien kis Fenour would have been Justified in
expregsing views less faveurable and in acecordancyg with what
I have indicated were open Yo them. DBut his Honour‘had
specially ehargsd the jury Ehat questions of fact wers for

bhan, ardd even in this pariicular matter they had to make up
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their own ninds as to the significance and weight to be
attached to it., He had specifically charged them at the
eutsst in these terms:
"I% is important that you should knew that
it is your sole duty to decide what the
facts are and not think that of the Judge,
because in a summing-up the Judge of necessity
has to review the evidence and deal with some
of the alleged facts, and either consciously
Or unconsciously, some$imes hg expresses a
view, an opinicn, about the facts., Of coursa,
thae Judge is qui%e entitled to express an
opinion about the facts to the jury for their
assistance or guidance, as long as he makes
it zbundantly clear to the jury that it is
not his opinion which is eritical cn the
i : question of fack, it is the jury's opinion,
and if you think I say or appaar %o say
anytining indicating wy view of aqy parkicular
fact ar factual situation, you remember that
it is your duty to make your oun tindings of
fact and not to accept any viey I night
6Xpress, unless you happen to agree with it.n»
The matters se far reviewed deal with thoge aspacts of the
evidence which directly relate to acts of the appsllant
lmplicating him in the comnission of the orime which,
Sumnarised, are: the tiwe of the offence and his presencae
at the houss at a tilme whren the strangulation tool place;
his moverents thereaftar creaving alibis for the next couple
ol hours; the evidence ralatinz to his presence in the premises
for a quarter of an hcur or twenty minutes and even lenger
before nly allegead discovary of the bedy: the evidence
relating to the disturbance of the carpet in the hall which
ne nimself conceded he may well have donay the evidenca
relating to the difference in appearancs of the state of ths
house when his sister-in-law, Mrs. Margaref Pekl, was there
atd whon 1o came to the premises after ghe had gone; %tha
athemnts made Yo shov that, notwithstanding death between
9.20 and 9.45 a.m., tle doceased was alive and had atbendad
bo kitchen choves after Mrs. Margaret Pohl had left; thas

wattors of fhs rotisseris being ca and the gas feator havinyg
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bsen on which could all on Mrs. Margaret Pohl's evidence and
a5 a matter of logle, only be explicable cn the basis that

it was he who had dene all thase things; toe fakéd appearance
of the body and of the scense in the bedroom by the mussing-up
and careful disarranging of %the covers on the wrong side of
the bed after ne had placed thé body on the bed, part of
which écene included the falsifying of an apparent sexual
attack, including ths removal of her pantias and pantynose;
the story of their finding and whers they had ultimately

bsen found; the evidencs of the cleaning up of the body and
éther c¢leaning up in the premises which the Jury eould find
could cniy ke attributable %c him; and the falsifying by him
of another scene, namely the changing of the garments, the
removal of Lthe multi-coloursed blouse and substituting the

1

blue crew-necx jumper., From all these matters the jury would
be entitled to conclude that he was the wurderer and that
there is no other reasonable or rational hypothasis on ths
gvidence pointing to any other person. There were vital and
eritical matters in thé Crown casei~ (1) The time of death
betwgen 9,30 and 9,45 a.m. anc (2) the evidence of Mrs. Pohl,
The acts of the zopellant zbove sumnarised ccuplad with his
admissicns relating ¢o tae times of 9.30-9.45 a.m, and to the
time ne spent in the house besfore discovering his wife's body
then fall into place and point unerringly to him as thé
nurderer and rationally excludes anyone alse, Once tnese
cecislons wero roached by tha jury - and i% was certainly
open Yo thnem to reach them - then other watiers in rgspact

of whicin falsehouds werc told by him now lend stropger colour
to and reinforee the above conclusions basod upon hiis own
acts. This will invoelve an examinaticn of some of that
gvidence, but nob all, 25 well a3 rcference to ths varicus
Gixings that ke sald in the courss of the thres rocords of

intorvicw that wore {akan,
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In addition tc versions which %he jury could rationally
conclude as false there are also matters relating to his
conduct in respect of which the jury could form views which
strengthen the conciusions previously referred %o, I only

mention some of these matters, In the first place, the whole

of his story is highly improbable and 1%t was well open to thg

sury to conclude that in going for Meyor and through the
proecess of having the ambulance sent for, telling Mr. Meyer
thrat she had jush stopped breathing, and telling that to the
ambulance officer zng saying that heg thought she was dead,
and then asking the aubulance officer was she dead, was all
part of an act and charade put on by him so as to present a
story of belng suruvrised on couing home, to find it difficult
to lecats his wife and ultimately finding her hidden,
stranglsd and apparently the subject of a sex attack. The
Jjury were entitlad to cenclude that his story of the alleged
theft of the watch and of the 50¢ pieces was also a false
story. The matter relabing to Mrs. Ley is slso of importance.,
3he was %ne next door neighbour wﬁo worked at Curtis's where
her husband alsc worked. She noruwally weuld not have bean
expected home till about 6 o'cleck that evening, but an
vriexpected event happened, because prior to half past eleven
she %as infcarmed that their dog had frund its way round to
hgr btusbend's place of work, ne was away somewhere alse, and
shie was asked to come znd take it home, which she did. She
arrlved at her husband's place of employment, Crazcos, some-
vwiere in the vicinity of 11.30 a.m. and brought ghe ¢eg home
withoeut a lead, taldne zbout fifteen minutes., The dog was
o a playful type snd she came up atkinson Streot., Whea she
reached the flats the doy went on %o the patio of Flat No,1

ard at first weuld not ceome down and snge had to ¢all out %o

»
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it in a Very loud voica - sie described it as rousing on

the dog ~ ang it then camg down and ghe wvalked round ang
Kennelled it ip the laundry whicl was comumon to Flatg 2 and
3. This thg Jury could intrer would oaly occupy a couple of
minutes, 3he Placed it in tre laundry ang bplaced a bucket
of water behind the door, which was lest ajar, so as to
provide air ang so a5 to prevent the dog from opening ths
door. She then went into her flat, visited the toilet

this cnly taking a Couple of winutes gnd left going bacyk the
Same way as sha hag tome down Atkinson Street. But m ths
ﬁay out she noticed the appallant's green Valiant car in the
street outsids nig place with its bacic towards Atkinsen Street,
She heard no Nolse of any sort Vhilst in her flat, She
noticed the %ing when shg lert as being approximately five
minntes to tyulve.

How the appellant said that whan he camg home it was
about 12 o'ciock - w;‘have already referreg to his admissicn‘
that heg syentfﬁuarter of an hour to twanty minutes, or even
ionger, in the flat befere he found Wiz wife - but his versioen

o ths polics was that he went bhrougn the £igt calling out

for his wife and looking for her, having cong through the

Ifront door, went o tre study, from the study passgg Through
the badroom to the back docr and through tha back door. out
into fhe open air, went to the lavndry, the door uus open and
there was rebedy in it ang there was no dog., Thig visitation
$o the laundry could, of course, be correct, had he dere thig
hefere Mes., Lay broughf the deg home. But he told the polics
that when he cane in the frent doop he heard her calling eut
to the dog.‘ Ioe jury weran envitliod to actept this and thus
the ahove suvery of z0ing tu the launcéry ang Tinding the door

“ien and uwobhing therg weuld b false pecanse sha weould by
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that time hava already kennelled the dog. He said Jater to
the police that when he ultimetaely found his wife in the
bedroom -~ this is after going through the lLouse a second time
af'ter returaing from the laundry - and having put her on the
bed and resoved tie wnotted shirt from her neck, he heard the
€0g barking and her calling out to the dog snd he then rusheq’
out the frent door, went to her flat, mocked on- ths door,
but got no response. This, of course, is atcomplete variance
with his earlier s=tory of having heard her call out to the
dog immediately as he antered the flat and before he had goms
out to the laundry., The Jury were entitled to take %he view
that this was a dsliberate lie. He continued to maintain it
after the polics had told him that Mrs. Ley had told them
that she had spent about fivg minutes in the flat and heard
no knoek ow the door whilst she was there. (In evidence she
sald tie door knocker was a loud otne.) Incidentally when
Tecapitulating o 15th March to Detective Tupman in detail
all hils movements from the time he returned home he cmitted

alfogether any referencs %o Nearing Mrs. Ley or the dog, or

soing next door to Mrs. Ley's flat and xeocking on the door,

Witen inforwed of what she had said and of the faet that sha
had seen nhis car parked in front of his flat as she left, ha
said to the police that he had in fact noticed Mrs, Loy but
only witen he urrived bty his car outeside “eyerts place and sha
Was then wualling a littie distance ahead towgrds tha town.
dad he been anxious to contact her it weulg only have been

a matter of seconds for hinm o have driven a little Way

3

Torwerd and stopped her ang brought her bvack to use the
"phone in har fila%, walch, he Said, was {he purpose of him
anocking at her docr., His burpose in geoing to Meyer was to
gat Meyar te come baclk with biu sc as %o uss the ‘phene in
Fiat No,1, and uben e pullod up cubside dayer's nlace he
SL1ll had to go round end find fim, trusting o luck that
Ne was still home apna ¥i3 able tu come arsund and still had

."! {,')‘ .
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the key of Flat No,1. His conduct in not proceeding
immediately forward, when he hsd the opportunity stopping
Mrs. Ley, telling ner of his discovery and bringing her back
for the purpose of ringing the doctor, the ambulance or the
pollice; was a matter thrat the jury could consider as revealing
no anxiety or hurry en his part to find somebody to whom hisg ' '
discovery could be related, and that his story of knocking

cn ner dcor was false. Then there is the evidence of Mrs.
HeGann who lives in Booth Street, a few doors up from the
flats, who did net know the appellant personally and had
never spoken to him, but she had occasion to pass the flats
in her Volkswagen car somewhere around about five to twelve
ant identified him as not hurrying or ruanning, walking betwsan
Flats 2 and 3 across a path near some ftrees which are the
footpath outsids the subject flats. She said that there is

a xind of dip o pothels in The road whicn caused her to slow
down, change gears znd ftake 1t slowly, and looking up she saw -
the appellant walking as avove described; that he stared at
her and she stared back at him, and she identified him both
in ths Cowrt below and at the ftrial as the appellant, In
respect of hor nis Honour reported that he regarded her as
heing & reliable witness and that in his view the appelliant
was a vary distinctive man and he could wnderstand a Jury
readily accepting Mrs., MeCGann's evidence tiat 1% was the
appallant she saw that day. ler gvidence and %She matter of
sagging Mrs. Lay welking towards ftown when nha was outside
Meyer's housa arve matters upon which fhe jury wers sntitled
to tale the wview that if he was concerned as he should have
been about reporting his discovery of his strangled wife that
Mrs., HeGann, at least, was the first person that he met

right outside his house and ccuid have spoken to her, but

- y

zveided doing so, and the same chservatdon applies with regard
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to Mrs, Ley. Thepe is no acceptabla Oxplanation fop nis
fallure to Spgak to Mrg, teCann, or bis failupe $0 drive
the car 4 Tevw seconds Up the street Lo stop Mrs, Lay,

Anothep matter ip Tespect of wnien the JUry werg
entitled g concluce that he 14eq 88 1n relation to gpe
rotisseria.whéub, Be saig on MO8 than one neegsigp to the
Police that ywhep ke camg into the flat, according ¢o him,
in the vicinity or 1o o'clock, he lookeq into the kitchen,
heard the rTotisserig On and switcheq it off, This ip
itselr would, {f true, be g Strange and inexplicabla act at
2 time whep he had not Started to €0 through the place and
did not know that nis vire %¥as not in gopg other parg of the
house, the kitchen being immediately on his lart a5 hg antered
the frong docr, Thg Jury woulg bg €ntitled to Conclude thig
was false and pe already kney his wirg was dead, g Tapeatag
e more than ope CCcasion in hig Tecord of interviey that that
“as the sequspce of events; hut ipn 4 Meeh later recorg of
interview ne sought to change it, In the interviay which
COmienced on Thursday i5tn March, in Questiog 130 hs wag asked
50 detaiy Where hg looked fop his wire ang fie said,

“I walked ip the doop and wegnt peat thy bBedr oo

into the Study andg then S cugh the Ladr oo out

%0 the laund?y, had a 1o0i OVer tha Hijig hoist

and then tallied oyt to my wila, 1 went in

Lirough the bedrocy tg the kitechen, Then 1

S€8h The hole ip the door gng then I hegpg the

Totisserie gng I switcheg it off,u
This wag Compiefely different to the earligr versions which
ne had 3iven. In the first record of interviey taken on the
day or tfs'event, Whan he yag being asked ag to what he .diqg
at this tarticular tiimg, in the ansyep 50 Yuagtion 75 ha sald;

"I jussg Telembar gng othar thing, When I went
iate ti. Tlat ang opened the gpom I bearq T ho
rotizserie in the oveq @aking g funny Lodgg
and I Switchod it oL,

Incijentally ¥ was smsked in U8 stion 79:
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"¢. Did you notice any other noise whon you

entered tie flat at this time? 4. Yes, I
neard thie next door girl calling out for her

-

dog. The [lat where I knocked on later and
thiere was no one therg."

The next morning he was interviewed by Detective Sergeant
Tupman and his version to him was when asked to detail
precisely what had happened on his arrival at the premises:

"I opened this door (that was the front door

whici he indicated). I saw everytning there

in the kitchen the same as when I left. The

radio was on here (ané he indicated a 1ittls

shelf near the rooma divider in the hall). *
e séid that %the rotisserie motor was on and that he switched
it off and walked along "here® and looked into the bedroom,
Then he went on to deseribe gbing into his study, out to the
laundry, back through the bedroom and the ultimate discovery
of his wifs,

Hext whan interviewsd in the house by Detective Sergeant
Murray he made no mention of going out the back docr when he
had returned nome at half past nine and leaving the door
unlocged, and he made no mention of an Esky. It will be
recalled that Mrs, Pohl had come in through the back door in
the interim and bsfore hs finally returned, the back door
being unlecked, His version te the police was that when he
arrived homs at about half pasy nine he had spent about ten
minutes in fthe place before leaving. He wadae no mension at
that stege of him having gone cubside 4o get any thing and no
nmentlen of him having lalt the back door unlecked, no mention
of tae fact fthat when he later returned he went throuzh the
house und went out the back door to go to the laundry - that
that door was still unlocksd. The polics had directed him not
te livs at the premises and had placed a polics officer in
charge so that ncbndy could enter without autharity, and the
appellant vas diregcted that if he wan®ed anything frooa the -

nouse he had Yo call at the police stetion and bu gocompaniad
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by ons of the detectives, and he accordingly went to liva
with nis brother and sister-in-law for about three weeks,
But on the Honday, 12th March, he called at the police station
in order to have somecne accompany him to the house to gat
some change of clothing and he was accompanied by Detective
sergeant Murray. on arriving at the front of the house he
saw an orange coloured Esky standing between Flats 2 and 3.
Incidentally, that was included in a photograph (£x. Et)
taken on the Friday by the scientific officers, but it was
only there by chance, when they took phiotographs of , amongst
o%her taings, the front and the back of the heusea, hHe then
told Netoctive Sergeant Murray he remembered now that wnen hag
refurnsd at hglt rast nine and his wife was busy in the
kitchen cleaning un the stove, she asked him to g0 and get ,-
the lisky so that she could clegan it cut, because they were
going %e go away, eivner the next day or at the waekend, nartn
o oa ioliday, that he then went out through the back doar to
g6t 1T, obtained it, brougzht it back, put it in the kitechsn,
took tie botties out, left the bostles on the floor and left
the XZsky for his wife to wasa, He said that in ordsr to get
1% he nad to go %e Me, Hoskins' Flat Ho,1 and it was undernsath
tha kitchen of that flat at the rear, accass %o which was
throuzh an inspection Gour, that it had been thore for twelve
wonths and that he must have forgotten $o lock the back door
when e brought i% in, Lecause he breught iv in via the back
door of I'lat £o,2, The police maried o the plan (Ex. W)
yhela this:gﬁaﬁqgas situated to whichn he tock them and showed
tiem the spob and 1V 1s marked with & red chblong with the
lotier "CY on Gha right--hanrd wall towards {he rear of Flat No.1.
Hei??fd tha detective sergeant that ho had forgotten all
about huing deng that and nis neacry was only revived about

bounen De sav She Esly on that Honday worning. He repsated

J
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this in a record of interview which was taken on the
folleving Thursday, 15tn March, by Detective Sergeant Tupman
and that record centains a number of references to thls Esky.
He went through the matter in considerable dastail to Tupman
and agreed that hs hag not told Dotective Sergeant Murray about
it en the Friday and that nis first mention of it was on the .
Henday and he had likewiss forgotten to tell Murray on the
Friday that it wag fe who had left the back doar unlocked,
Tbare was other evidence from Mr. and lrs, Ley that that
Esky had not been under that flat for twelve months but hag
been frequently out and visible between their flat and the
appellant's and that they had seen 1t from the time they came
back from holidays at thg end of January or early February,
and !ir, Ley saw i% for probably from two %o three wegks prior
to 9tn March, to datg of death. But that ig not the only
significance of tha Lsky story, because the appellant had g
¢convarsaticn with Mrs, Hargarat Pohl about it at her howe on
the Monday 12%th March after he had spckan to the police about

his recolloctien of the Esky and why he went to get 1%, Sha

‘was asked in-chief as to aly conversation that she could

Tecall that she had with him and in particular:

"Q. Was therg any discussion abeouk what you
told %he police op what he told the police?
a. Thers could nave baen but I am not sure
about that,"

Shortly after thera vas the lunchsen adjournment and then
the Croun Prosecutor askod:

"Tust beforse lunch I was asking you about any
conversation between you and Lis accused? AYes,

%+ about what had pappened to his wifae? 4. Yes.

Q. Yave you given any furfoer thought $n 1t
during tne luvnch heour as te what woy said,
anything that was s5aid? a4, T did {Yhlnk about
it and I remember, I think it was Sundsy or
Aonday my brothere-in-lay told us *%hat ha juas
rerenbered tnat he aidn't bring in thg nsky
Jrem, I think, ‘under the £lat e tho houss
for her to wash out, to ¢laan cus, hecauss
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thay go on a holiday, and he remembered tha
Esky had besn cleaned ocut. I think it was
on the Sunday or the ilonday he said thasg,

Q. You cannot remember which of the two days
he told vou? 4. No,M

4s the matter was not menticned to the police until the Monday

it could not have been tha Sunday and so the jury were
antitled to draw the inference that having told the police
earlier that day this verslion of suddenly remembering going
to get the Esky so that i1t could be cleaned out, bringing it
back and putting it in the kitchen and taking the bottles
cut, nhe recallad to his sister-in-law krs, Pohl that evening
that this was all wrong, that 1t had already previously been
cleancd out, Notwithstanding this discovery, instead of
going back either that dzy or the next day, or contacting
BDetective 3ergeant Hurry at the earliest opportunlty and
t¢lling bim that that version was wrong and bthat he now
reumembered differently, hg continuaed to maintain the falss
story and repsated it in dstail, as it appears in the second
racord of interview takon on the Thursdéy by Detactive
sergeant Tupman and this is contained in questions which are
from 19 to 44, zgain referred to in Questicn 70 and again in
uasticn g0;

"o. Wss the only real difference in %ha kitchen

to when you had sgen it earlier tua fzct that

the ksky you had placed shere was ao loiger in

the uitchion? 4. Yew, and %he loag srill plsta
. . . b/ ; =)
was lying on ttie oven door M

I e did not go oubt on that occcasion to get the Esky, thsn
Yhe jury were entitled to ask themsslves, “What did he go to
ohtaln?" aud the only answer would be, "The shiri which was

used to strangle his wife.% He told the police that this

siirt was usually keuvt in the cupboard at the end of the ball

and was used as 4 sort of dusyer or wipipg-up cloth, to wips

1 the floor of the bativoon if 1t was wet. He sald that it
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was a shirt that was not in use by hiwm, The maker's tag oa
the shirt indicates it is Bri-nylon and it has the appearance
of a brush wool. He said he had last scan that used by his
wife tue preceding Saturday when she uscd it as a duster to
dust out the front lounge and the hall. He said that when
1t was used to wipa up the bathroom floor and was dirty it
vas laft in a bhucket in the bathroom until she did the
washing, and no doubt it was then hung out to dry, Mrs, Lay,
however, said that the shirt had been hanging out on the gas
cylinders by tho collar continuously for a fortnight before
the day of the murder. The appellant said that when ha
ramoved the shirt from her neck the knot was tight and hs
had a biY of difficulty in undoing it, and in the first
record of interview in answer to Question A6 he said that
the liot was vary tight and 1% was wat:

"3, How wet was it? A. Very damp you could say.

2. was the shirt damp in the vicinity of the

knot or on tie rest of the shirt? 4. Where the

“not was,"
licne of the police whe handled the garwment said anything
about there bsing any wet or dampness on aay part of it, but
it will be rzniembered that there had hoen soms cieaning-up
process going on by neans of the wet panties and pantyhose.
I% the inference was opan to the jury, as T think i% is,
tnat he went outside sud breought in the shirt round abogt
tha hall past nins marlk, and lelft the backx door anlocked in
the process, the jory would be entitled to draw a very strong
infsrence of gullt against ths appellant, because the story
of the strangilng with this cshirt reeks of improbabllity that
it could have baen dcne by sz stronger. If, as was a view,
that he digcussed with other persons that the dcocor must have

heein pushsd open violentily and banged against tie corner of

r
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the chair so as to dzmage the door to the extent which it
was damaged, then the suggestion is that the intruder caue
in via the front door. as the intruder was only bent en
strangling her and there was no sexual assault and no theft,
and if the murder weapon was the shirt, then that would
involve the intruder naving gone round the back %o where the
shirt was hanging on the cylinder, finding it, deciding it
was an appropriate article with which to strangle the
deceasad, then proceeding round the front with the shirt
persuading the deceased.by some device tc open the front door
pushing it vViolently against the lounge chair and strangling
her in the hall in the vicinity of the front doar, where
hairs of the deceased were found by the scientific policae
officers. That, of course would not aceount for the injury
Lo the back of her head and would mean that she would havs
been face to face with her assailant, The medical evidence
indicated that the shirt could have been used to strangle
her, it was tightened and used a3 & tourniguet, that such
tigntening was on the right-hand side of her chin and neck

with the haomorrhaging as revealed by the photographs and by

- the medical dedeription, and that some of the injury vas

consistent with 1% having been caused by the imuckles of the
assailant tigntening the shivt arcund per ngck on tne rigng-
hand side, the striations or lines shown on her neck
indleating that that was wherns the strangling pressure was
applied., This could leavs open an inference to the jury that
she was avtacked fror behind by a right-hznded wan and,
incidentally for what it is worth it is noticed that tne
handwriting of the appellant on %he record of intsrview,
where he signaﬁ his nawa, is in my view indicative of the
handwriting of a right-handed porson, 1If tha sairt was noy

harging out on the eylinders at the Pack bus vas inside tha
3 .
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house, it woculd have to be either in the bucket in the
bathroom or in the cupbourd at the end of the hall where the
accused sald it was usuvally kept when clean, and who but the
appellant wovld know where tc go and look for it and find it.
Ong could certainly not attribute that lmowledge %o any
stranger, The appellant said that his wife did not have the
shirt in the kitchen when he left at half past nine and the
cnly other possible tnaocry is that she had either obtained it
frow within the house or had gone out the back, brought it

in, forgetting %o lock the back door and had used it to wipe
up soretning wet, Bul sipnificantly enough, the only place
where it was wet wus where the accused suid he found it wet,
namely, on the knot, and nowhere else. These theories involvs
elther that the intruder after pushing the dcor open
violently, fortuitunsly found the shirt nearby and strangled
her with it a that he came through the back door, found the
shirt ncar the kitelion and then used it on hor. These theories
a0 not stand up to examination, the latter could not explain
the hole in the deoor for if the iniruder came thrcugh the back
the appallani's cexplanation of its possible cceurrencs is
falsa and the former involves the proposition that the
strangler came in the front without the murder weapon - the
shirt - or anyshing else witn which to sirangle her and
fortulbously found the shirt lying handy and close by, So

tie closer this is analysed znd examined, the more tha jury
were entitled to infer uhat it pointed to the appeliant as
having cbtained the shirt and being the user of it, A1l this
daerives frow the inferences which the jury were entitled to
draw Trom the lie that he told aud persisted in and maintalned
sfter diccovering that it was a lic aboul him going out the
back to get fne Dsky on the requsest of his wife, finding it

uwnder tie house next door and bringing i% into the kitchen
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for her to clean and to the answer to the query that if it

3]

was not the Lsky the unly thing that could have been procured
was the shirt and the only purpose of the appellant going

out thé back way %o zet it, was for the purpose of using it
upon his wife. In my visw the jury were entitled to conclude
he did this by waiting behind the open front dcor until she
returned from watering the pot plants in which Mrs. Reardcn

fad observed her, and attacking her from behind as she antered,
Mo obher purpose Qas suggested or indicated by the appellant
for going out the back door on that morning after he had
féturned at about 9.30 a,.m. and the Jury were well entitled
to conclude fhat the story of getting the Esky was an
invention, as was the story of the botiles being taken oust

of it and placed in the kitchen in his wifae's presencg. The
jury were eatitled to accept that he dia put the bottles in
the kitchen, but that this was only part of the satting up of
the place to siow fhat there had beean zome activity and life
en her purt after he left the house at 9,30-9,%5 a,m., so as
to indicate that she was still alive when he so departed, and
actively engagzead about the house thereafier,

The jury were entitied to view with disbelief his story
about the hole in the door. Mes. Margaret Pohl hzad not assen
it and bhad every cpportunity of seelng it and was ninety-nine
per cent sure that it was nol thers when she was at thae
premises, 1if it had been caused by the fronf door belng
pushed wpoun violently and bahging against the corner of the
ctair in tne lounge room, ong would not have expected that

svent Yo have huppened withcout dis lodging, disturbing or
unsatiing, *he chair itself or even tho loose leunge carpat.
It izl a hsavy chuiry it is constructed of tubular steel
whiclh was cuverad over by an «puropriats ruterial, aend tnis

curnel Was in 0w way Uu@’”ﬂh nov was tnera any sign of Lhe

65.



%

paint flaking,_paint which yag on the inside of the dogp
Leing Tound on the floor op on the chaipr, If the strangler
had come in through the front dogp and hgg Pushed the door so
Violently with that Tesultant disturbance, then he Was a vary
PClite gng tidy sort o individug] becausg the chaip vas back
in positioy when g, Pohl say it and when tpg Police ggy it,
and it i3 sti11 Shown in the Position by the officer who drgy
Ex, W, shewing Cverything 4 it Precisely yag found in the
Premises, apg it is drayg to scale,

Finally it ig worthy of nota thayg when hg was tolg by
the Police that Mrg, Hargaret Pohl haq Saild that when ghg
valkadg thr ough the bedr ooy there was no sign of the pantiag
containing the Pantyhose lying on the flgop in front o the
bed, ang as has already basn observed, Would havye begn in the
dirges line of Vision of anybody standing at the docrway of
the bodroom, he saig ip the secong record gf interviay,

3hg Says that they were not there, 50 1t mpst

be righg, When I Came houme g Pentyhosy pe

there, go_ :
The Jury wers entitlag 44 Graw the inferency that he Was not
Cenying the truth of pep Observation that 1% yag not there,
but yas Prepared- o aceapl her observation as being accurate,
A4 1 ghg Sald it a9 not thare that muss pe 50, but
neveriigless maintaining that. it W&s therg when he cams hopgg,
It 15, w3 think, winecessary ¢ refer to any other matters op
differency in thg evidence ip Telation tg various ang
Giffarent Versions thnat N3 gavg in regarg e a nurbep of
Matlers, and v Rave indicateq fulficient tg gpo, that thg
Jury were entitled, onca they came to the coneclusiony of his
active 2articipatien in the aatters €arlier msnﬁioned, to
tale these othep matbers intg tonsideration a4 Strengthening

thnsg conclusions,

oo
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Yith deforence to the learned trial Judge, I am of the

opinion that this wasg & strong case of circumstantial
evidence and I nave applied the tests recently laid down by
the High Court in Hayes v. The Queen, 47 A,L.J.R. 603 at
6C4=5. Thare the Court was dealing witn the situstion of
the Court of Criminal Appeal when it is considering a
submission that it would be dangerous in all the éircumstances
to allow a verdict of guilty to stand. The Court referred to
the statutory provisioas in varieus Criminal Appeal acts of
the 3tates which centain the formula "if it thinks that the
verdict should be set aside on bthe ground that it is unreascn-
able or cannot be supported having regard to thw evidenco".
duch a provision is centained in our own Criminal Appeal act,
saruick, C.J. ibid p.604 said;

"In exercising its p&wdrs under such g formula,

the court of eriminal apreal wus%, of course,

act un that view of the facts which in its

opinion the jury were entitled to talke, having
Seen and neard bthe witnesses.,

. a . . L * 0w .

Occasions whnen a verdict can be sot asids upon
such considerations as I have mentioned will
ne doubt be relatively rare. But, in my
opinlon, %tiw Court ¢f Criminal anpeal under
tie fvrmula in ghe Criminal appeals sicts or
provisions octaining ia sustralis hags
Tesponsibility o wideh I have refe
the Tacts to be as the jury were o
accept Siem, that is to say, of axb
ltself on wie facts as so Tound Lhat in the
administreiion of justice in criminal matiters
1t would not be dangarcus to allow bhe verdict
to stand.,v

applying these tasts ¥ have exanmined %he Tacts for myself and
have taken the {acts (o ba as in my view bthe jury were antitled
Un accept then as well ss the inferences which tha jury wero
entitled to drav and I am of %the view that e tie facts and
inferoncas as I think the jury could have found tioen, there

would ba an miscarviage of instize if the verdlch vwaere allowed

o stand. I oo ool the vieyw Shat 1% woulid not be dangsrous Lo
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allou the verdict to stand; on the contrary, I am firmly

of toe view that the verdict was one propaerly arrived at
and should be confirmed. I have no gqualms or mizgivings as
$o the correctness of the verdict.

Lbefore passing, towever, I should deal with two matters
of allaged mis-directlion. The first arises in respect of the
directicn by fthe learned trial Judge to the jury in relation
to the ¢circumstantial evidence, His Honour gave proper
directions as %o circumstantial evidence and repeatad them
sgvaral times without axception and, indeed, no excaption is
faken to all sucihr directicns, save when his ionour was
repeating them at the finish, in which he said at p.hé of
e suwaing-up:

"I remind you that the onus is on the Crown

to prove the guilt of the accused bayond
reasonavls doubt, that in a case of circum-

. stantiul evidence if thera is any hypobhesis

reasenably open ¢disistent wilh The innocence
of The accused, then the Crown has Failed to
prove beyond reasonable doubt thas he was tihe
one who di¢ it , , . H

Pausing there: that is impeccable., His Fenowr then went ong

# o, ., . and if you find that the cass has poh
bewn proved to that degresz of complateness,
cxoluding any reasonable hypebibesis of
inneccence, 1% 1s only then that you could
convich, If you find that the casae had basn
ol ovad %0 thuat extent, If vou find that 1%
15 not proved to that extent®, your duty would
be to acguit.t

How, vna word '"not" in tie first lino of taols lasty portion

as widerlinad clearly should not be there and its presencs

" ;&8 erronecus, It should read, "If you find that the case bas
. IR
T1fgew T [ - :

been wrroved bo that degree of coupleteness, gxcluding any

reasenable hypothesis of innocencs, 1% is only then that you

could eonvied . . oY, In the lizht of what nad gone before

and gven in the Light of whe® followod, this was a siip of

aiy
PSS

4

buongue, and aléhongh it mekes Snds direction, to that

avbant

b, dnuegurate, no objectlion was taken by eifther tha

88,



counsel for ine accused - well S9xberienced in the eriminal
courts - or by the learned Crown Prosecutor, and it must
have passed completely unnoticad by them and I do not thiﬁk
that tie jury would nave been affected by tnis slight errer
or that it caused them %o misinterprat what his Honour had
nore than once previously‘correctly Said. ko request was
zade by counsel to correct it and this has only basgn
Ciscovered by a closs examination of the sumaing-up by learned
counsel on the hearing of this appeal and I do not think that
fhere should be any new'trial granted on tnis basis, The
jury could not possibly havs been misled,

The other matter arises in relatien to motive and refers
Vo the direction given by his Honowr at p,42 of the sumiing-up.,
His hHenour said:

“There dces nobt appear in the Croun cz3e to

be the slighisst evidenca, by direct gvidenca,
of wotive for the accused to kili his wife;
not the slightest evidence by direct evidencas,
There appeared to all intents and puryoses no
Leason at all why he should kili her,®

Then follows the pagsages to which excepticn is taken.

"On the olner hand, it is not wnlmown in human
relavions that sudden quarrels do sometimgs
flare up between man and wife. Une Tactor,
and I am not going to gmphzasise it wnduly or
obazrvise, just to point to it, that apnsars
it the case is that she had $700-cdd in the
bz, Uhe secused was asxad whether or not
they bac bhad a talk when he wag witn her at
9.30 ov whatever time it was on that morning
about what they were golng to do later in the
day, and ne did say that they were going to
draw some mongy oub of tihe banlk later on
Ynat day. & poessible view may be that she
agoided net to, It would be vary difficuit
0 draw that 2s an intferencgy because to draw
1% a3 an inference you would have o assunmn
that there wus in fach g quarrel Lstwesn the
husband and wife, and then you weuld ba
puliing yoursalf up by your beotstraps and
saying therafore thno guarral mawv fwmve Laan
about har draying money cun of Hhs bank,
because she was really intending to go off
howae Lo tiong hoag or somswhere ¢lso, and she
¢ild a0t wand te spend her agcape woncy, as it
ware, I ven eould find_ia thc

T I LWL LN
that bwonof Toriial dooty ion,




g circumstantial evidence that
1 v from Trat, then the fach
Chi Bhe: nave hegn g groung for a guarrel
might Fiil a ploce in the oversll picture,
JUusy be very carsiul tihe way in your delibera-
Llong yo U3 Lhsh eviacnre, fou could have

in a cass pretiy good evidence that in fact a
man kilied his wife, and then you get a letter
that indicates that there was a pou51ble gr ound
for a quarrel, and then you might perhaps
reanlly infer that there was in fact a guarrel
and that ne killed her because of it. It is a
factual matter and it will be a matter for you,
If there is nob sufficient evidence to conclude
Toeb we kitied ner, vou cculd not imefing there
Was & guarral and tnen 5ay ‘becau*u ve inzgine
Lhere wuld o qUSPlgl, BhelGl ore 8 i Licd Rer’ .
You would aave 19 e verv careful in the way
yeu useu teat abt ol in Y9e ¢asz, IT _would
only we if the ehain of circumstances. apart
fraon T letier, indicated that he did do.
-nw;;ﬁgl_, and it would osg purely a matter of
Tact, aud 1% is for you to decide what tha
factual matter was, together with that statement
by him thet thewwe e going to draw monsy out of
the bank later that day."

I find that directlon unezceptional and it contained a proper
warning as o the cae and only vway in which any such a
suggestlon of guarrel could be used as supplying motive, viz,
1f snd only if there was strong circumstantial evidencs that
he killed her, apar® from this particular matter of allsged

guarrel, It i:

L &)

true that there was no evidence of mobtive, but
that is not fatal to a Crown case, and one might refer %o an
extract from "The Judges and the Judged", by Ldgar Lustgarten
as follows:

", Justice Caszels tries Daniel Raven.

* L - - L] L] L] - L ]

‘Bubt when the factg p01nu ineluctably %o a
prisoner's guilt, what do reople really mean
PHER] they say ”he h1d nn meiive??  Herely
that ne hat no aapareqt motive; no nmotive
gt Lthey are abls o dooertAJn. Wino ecan
tell, Luoug g ali that vasses in anolnert's

mind? 45d what murderer voluataTiLy layy
bare tne ?p“1ﬂ~% of marderous act 10n?

Mro Justice Cagsels mede this point with
Telling simplicity in his sumading-up.
“ilen killY, he said, or many reasons.
They do neot 111 @nd leave ptatements of
wotive by bhe hody' o

ag,

s
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In the resul%, I am of ths opinion that the appeal against
convietion fails and I would propose that the appeal snould
be dismissed, the conviction and sentence confirmed but that

time spent pending the appeal should count as part of the

sentence,
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