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CRIMINAL APPEAL - NOTFOR LOAN
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MANNING, J. =
Priday, 6th August, 1965.

\QQS

REGINA v. McLEOD~LINDSAY
' JUDGMENT |

BRERPTON, J.: - In my opinion the appesl ahouiﬂ be dismiased and
. I publish my reasons. - o

WALSH, J.: l agree,' I pubdblieh my-reaaohé.

ERERETON, J.v My brothsr Manning has authorieed me 6 say that he

\

has read tha reasona which have now bean published by myself and my
brother Walah, ana agreea with them and agrees that the appeal should

—
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be diemissed. _
We order that -the time served penfiing the hearihg of the appeal

™ ohall count as time served under the sentence.
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_BB&RE@@H, J.c %he ayyallant was ecnvaatah on & chargu of uounﬂing
" with intenx to murder anﬁ wag etntencad %6 penal servitude for
"eightaen.yeara ae now apgeala againat cunvietion. on a nnmher of
' greunde, and against aentence.. 'r.‘lJI .
' ?ha appallant Was employed oanaallywae a8 ataward at a
 mota1 Some” 1—3/5 milea from his hama and on the night in qnaatian
wap engaged thara. He raturnné hame ehortly after midnigh$ and
: . . found his wae uﬂcanacluus; sho hae hean eevaraly battereﬁ about thﬂ
© forshoad aith a ateal bar.  This was the property of the appallanx'_p
-and was used by him ta prop open hie garago doﬁr._ Bis son aged 43 |
was aleo injured. when founﬁ, his wifa was "half reolining in s
propped puaitlon“ in the angle made by a wardrobe ana the hedrﬂom

“wall. The Grosn eaae was thot. the appellant had returnnd hume '

egrliar - in a;l_probability\betwean ¢ p.n. and 1Q PR, - and had |
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1' ‘, csrtamly belw tha wmiat (ii he waa fung met) ana pcss&bly :
' hj.ghar, som pm af tha ehomr e: arnplms wmch caua@d the marka .

then attmtwﬁ nis wife; th,a'b ha hsd ratumeﬂ ta worlt, cem home m
B the orﬁimy rmrse at miﬁnigh’s, and then given ‘the ala.rm &he
) ;evi&enae agaimat m nao entirely eiremtmtial: the queation for
' . the :Iury mn whe'mer ttmra ms ‘suy rea&nnable explanatien eansisteni

: ‘ main emphaaia lag on certain bl.oods'eains en the apyallant'a olothing.
9hotograpns tenﬂara& in evmeme. ahewmg damage déne ta 4he ward-
:'mbe by the oteel implement, chd bloodstaina on tlio wall snd on the |
L ¥ ‘wardwbe. suggeateﬂ vary stmngly that ‘when muok the womnn uas in
- a aitting poait.’mn mbatmtmny whara the aypallant nnmately N
"i.'mmﬁ hor. _ ﬁaarewer, ‘agme of the. marks (bam on wardrobe and wan)
. 'sm plainly maae by droplets of 'bloa& movmg eutwaraa tmd in ‘some
- V eases sliemly u:pwarda frum her haaﬁ, anﬁ &t some Bpeeﬁ. for some _
. _len almst horimontal tmcka bahinﬁ them before aongealing The h
miarenne was also amngly saggmtad that Wone atanc‘nag gloge

,on the wall au& mﬁro’be. -

f ab:mt 7 a.m. 1‘.1: was *me c).oming he haﬁ vmm at work, conaisting of
b:.aak trcnsara. vthita shirt, cumerbnnd, 'bmck how ﬂtie ana nhoea, |

. wmﬂy ﬂistrihutua blooa atama mada hy ﬂroplota wm found. .
. 31milar ma were faunﬂ on the tie. ‘fhera ma natning on the o

. cmerbunas twa spﬁta and a Mrga mtctf nz blaaa on the shoes. ‘fhere

with maoama, aa:d tney wem go amema. . Im the Grmm case the -

ensugh o mniat the ‘blows muat hava mceivaﬁ on his clothmg.

The appellant'a ol:bthma was impoundeﬂ by the pcliea

anﬁ a grey ma aaeket. {m ﬁh& fmm: uf bﬂth lega of tha trcusars.
from junt abova the anktle to a‘beuts xaia-thigh, mmmua acattmmd and
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' s:LmJ. lar ‘small

. were large smam of hloaa on the. ahirt, ‘bat po /Arops, and 'thara
" gas. blood inside tim winﬁ;]mke!: in ¢arresponding yoeitiana, a.a

| —.:%hou@ u had ‘baan dcnma over the shm whnn atul wat ui'kh blooa; 8

thera uera ne larga patchas in aamﬁpoadmg poaitions on the out-

'siae of tha winﬁ;aakat. "On 1%, hnwaver, thsm were o number of )
aplaahea, eayec:ially on. the right sleeve an:i right uhaat, am of
" which inéieatad (am haﬂ ‘those on ‘the wall ond. wararobe) the @irection

fmm “which ﬁwy ha.ﬂ em; ami the diraetwn wm from m«;t 0

ahaulder. E’:here wm other- mrger ata.tna LY tlm xcrm of “snesre: on

‘ _tribntian a! dmps an t!m tmuaer lega mﬂ wind:aakas might well

~ have been when sﬁm wos. stmck.

}tha le.% am, but nothing on. the lef$. cneet.. -4 ‘atudy of. ‘thé. am- S

S

_ ,hava Iaﬂ to the comlusion that t:he wearer waa.' when apatterea.
o atamnng with- the rigm leg alighﬂs tomma. and’ tm ﬁgh‘b arm
‘ eﬂwﬂaﬁ in the ﬁmctinn in whie:h the soman a hemi waum appsar to.
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‘Ehe Qmm 5 uantenﬁian wsm kha*h %hé ap@allmat wap waaringi"‘_

o '@:.ha m&jaekat m: -*m em of the aﬁtuek. thus e:pm.nmg the

‘ - a‘beeme nf ﬁmgs on ‘!;ha cumrma, ahxr‘b and uppar ;sm of '!she

o _tmusara; that on’ mwmng 0 work. ha 1@1’1: 1t ‘in nis car; - aaa that

T pe am nn‘h thereafter mm& 1t nntil lm had cavrieﬁ his gon’ from i

the houae to ’she mbulanea (at wmuh ataga %Im !my waa blesaing from |

. two acalp 1acnmuam) - ‘thua meaj.ving the hlaoastnina 6N his emirt

| ) anﬁ 1ater on the nmide at tha win&jacl:a'b. ualasa 'ahey got tham

_whan, ea.rlier, a nwaﬂ ‘his wife. :

ﬁ'he wmenca aa to th@ tma at whiah tha of:unee was

* committed wes f.h.ta. ' The aaotar w’ho némitteﬁ the victims to hcapital

aatimm;e& th.at n uae tme quartars c:E an ‘naur to an. hour or more |
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ﬁabont 9.30 a Era. HoLochlan saw @ man in tho amat euta.me ber |,

: befare he Baw *bhm at 12.5& a.m.; the &octcr who- a}pmtad later put 7:

11; at @ few hours ‘before ko ﬁm‘h amw them sbm% 2e 300 a..m.
ﬁalghbaura haﬁ hean ealled in by tha a;agellant hefnre i2. 3§ e.m.

 Kitonen winéow. The back fenco of her pmperty formed part of the

: _sida fance of th& a;apanant'a and his waa tho lmt houge in & dead-

' i-a’nd strea*bs fie maa walking in a dimc‘!:ion away fmam the appellant'
'haaae, ‘and &arﬁe& a large toreh similar to the apgellmt'a.‘ "Therdg |

" was’ mought nght o aiatinguiah it was & zan and not'a mman” ‘He

| had a loose fitting 3&&&% ong at firgt sbe tlmusht it wag the |
'apyallam ané then thought he 418 nat look tall omugh. and eauca
‘her hnshgud. - She’ rixnd the time tag* refei-ence tn a. fl‘ewv.tsim ehow;

“3t was somevhere near the énd of ‘ﬁtwt euhcm or the beginning of the

' 'mxt“' she had ‘found out ainca thot i'b ﬂniahed at 9.30, *80 it nas -

f -mund about 9.39 1 mnm aaam %0 ;,m 1% down to". BShe later said

e n aaum be £ive mimws eim:' m af the ond or tha erhaw. ¥r.

Dawn, who hn& been a‘t Gymea Technioal eollsge ungil 9. 30, ﬂrove to
his hom in the aa;sm atraaﬁ as the’ a;mallant'a but. an '!;he oppoeite |
| aido. axré :Eurther fmm it than ¥ra.. MeLachlan's., Refarenca ahould ﬁ
be ‘made to the plan in evidenea. He eai& 1t would take him about |
. five minu‘baﬁ ta reach his homa, He gaw a veh:l.nle parked on the'

Bane aid.a a5 tﬁe appeuant'a home, but turther away from it than his
own home, end. outside  house which wap unler construction. It was |

‘@ red and white Standard sedanj the. gsme make,. moaei and colour us

the ‘agpeumt"e. Thoroe wae ameane sitting in !.t. aearmg @ wh:l'(‘,e o
ahirt. About 1.5 tn 20 mnutes later ha hmrﬁ a car door . nlnﬁs and |

ha mw the oar mnaeaing. in reverue, fram whera 1‘& haei bodn 4in &
. , L _




. airmﬁan away from the aﬁcuse&‘a homo. Howevar, 'hs could not

B\

“rember aasing o lmggase ruok on the roof. The aggellm awm
 4nat nie car bad o ‘roof rack at ‘the $ims, and that it wao removed &

e :l’aw days 1ater; this was aombomtea by another defenco adimeas. -

Hr. sz’iwen, a i#rm wu;msa. howevar, who undoubtsﬁly saw the.

appsnant‘a oar on the nisht ‘of #he ofzenca. a1d not mﬁiae any mt

cam:abl& Jurvia said thst bam:a T+50 9.3. aml 8.45 pem. g
the porch light in the appellsnt's homo was on, and e aaw no one |
enter or leave.  lr. Baldry, & neighbour, had aﬁwn hone beman

-9 anﬂ 9.30 and ai& not aas tha appanant'a w

It is :mcesaary now o turn back 46 the matter of the

'winnjacket. ‘rha Croven cane& the two nambm mmomﬁ by the

' _appenmt, almut 12,20 @.m.. . ‘Baldry's back fence,r m Hrs.
‘ﬁeﬁmﬂm'a, tamﬁ pm of %he apmmmm side fmea; ahg uaa on
"ﬁm eomr. ’Ehe apyenant. ammﬁ him, cmed out ta got an |
'-,ambalme, anﬁ leﬂ. He was mﬂ: weax::ing 8 wind:aaket Br. Balm

passged the meaange fer s ambnla:ma tn nis san, put on & dreasing
gown aad mnt &m. On entering the appenmt's hws them vmm ne

-1ights em; the am;ellant ‘wans kneaung bnaidt his mte. ﬁr. '
' &la&ue}.l, &naﬂmr ueighbtmr. mived atmrtly aftnr. The !m:ured |
‘ ummlyinginﬂxemlebatmmths wudmbeanﬁ thawau, her |

shoulders: agaim “the tarm'bu. she was nnamrea, exeeps for a
gment on tha tap pars af har body. e a;yanm waR atm nnt

'-wmm# the windjaakat; he wag ﬂuppnrting the bay. VWhen My, |
‘Glaﬁwell arr:l.vea tkay wemt to the mse Box. ami fotmd thet tho

‘1ights had been owitched off there; ¥r. Gladwell turned them on. On
thaair roturn s blanket had baen glaee& over the wm and the hoy
: 5,




. was on the 'ﬁea; thn 1n3md women had baan noved ta o hying psaﬂion.
Tho enbulence errived and aha wea plaged on'a ntratt:har, the |

" amdulonee man mbst:twting 8 blankat of his for tha one previausly

. ’cwr her. At no tive diﬁ Br. Baldry soe the MMMt. Che

‘ uypenm earried the boy cut; Hr. Balary aaa nod tk,.mk there wes

" angthing wrapped arma nim. Afser glscmg 1de son in the £ront ot

the anbulance the appellant aiaappaaraa around the book (it was
" garked mearly baels %6 back with his own car) and “maypem& patting

on 8 ;]aakae“

v, Gladswen .aave tha ama aceount; bub nanuea that the I "

| ‘aypauant had blood on his shirt (no doudt from moving hie wife).
" There wos m'bhmg aronnﬂ the hﬂy whan he wBE being aamed out} the :
; mbulma ‘man. got a blm:kat for m. &han Er. ﬁlaﬂmau augses‘taa

to the apgal}.an% that he shouid get 8 cnat; ha got one .fram mama

'ths front aeat nf hm oy « a windjooket - anﬁ put 4t on..

Tho ambalame mm:, ﬂr. Eiman, naiﬁ thst on arriml ha

~ foundt the npyallau*‘ kneeling beside his wife, neat her head, on her
" rignt hand sidé. His version corresponded with thnt of Hr. mary
. and ﬁr. Glaﬁsw&ll. 'ﬁ'han the Wy wsa hmught ant & blmkc‘k ms taken.

frma th& back of tha mhulame snd the bcy wao mpped in i’c and
placed in the mm* aeaty when %he ammllau‘c got intu the ambulanca

| -'_'ue hed pat on o windjacket.

It ic aoﬁvemen% hore m daal with ﬁn secand ground of

" appeal, m&ly thot the ﬂ.tneasm En!.dry, Gladswell snd EKinross

ware wrongly allowed to nga ceﬂam ovidence in reply. As has been |
mted, the Crown cma was that tha _appallant mm have 2ot the 'hl.ooa

on his mnndmkat (or st hmnt, the ﬁmps, as mmmt from tha
: 6. ' '




- smem) betora he retnrned home ahartly after midnim, !mcause

when he aid mtnrn at tzm time ke laﬁ: 1% in his. car zux he went ‘
o or,finthe m’lmlmt- Lo S
| i’he accusea, m the ceuree cr awemz, Memgaﬁcnn. bad

: given varying acammta. 1n his first acmf he describded h.ia '

' ':f"'-retm home, tinding thc house in aarhnasa. He found his toreh am:‘z ’
.. then inmﬁ his wife in the ‘bedrcam._ ﬂe %ried dthem suecess 10

pick h&r ngu ﬂe piekaa his son up and pms hiu cn the bed - ¢ither
Q-betoﬂ or after he wint for mr. Baldm.. He placeﬁ a blanket over
hta u:ta. : Izater he’ piakaa ﬂm hay up. and plaeed m m the
mbnlme.‘ i’hera LT no rammea to ths ui.najwke‘h. - Later %he -‘

- pume day he wae, askeﬁ how he waa &ama vu‘mn ho ratmna hn::a, -anﬁ

- 88id he had the: w&ndjmket on, hut tmn starting to take it off ag ho :
A' "mtmgi. ths hsnae. . He was’ asked whathar he mma the doy after

' plecing bin on the bod end sald: "I took my coat ofe tn the

. . émhu‘iﬁﬁce and put it over him®, He¢ was nsked had ae had it on a1

the time since he came home ond’ replied: "o, comebody seid it is
¢old, put 8 me on, I th:tnk war Jacket ma over Pam at some stage

' npd I took At off ner and put 1t on”, end thet was aftor he returmed B
| me Baldry\: si.,. - at the end of the tnterrogation he voluntemd |

. that, 4in the smbulance. hé had the Jackst over hi shoulders, the B
. boy belng wmppia in a uwket; et the hon;:iml he pat his arms m

v the slewea. A !ar‘l:nigm mﬁar ha wos mm qaenttonea. He mn
- :hm Ms Wims asamants and. a.ah:eﬂ abwﬁ the. nind:jaeket. ﬁa

| : aa:m he wore it hm, ﬁaok it off ‘befora he went !or help, and put
4t on aga.tn 1n tha ambulance. He wog. not gure whether, when he taok o

it otf, he pm it over his w:l.fe or hnna it on the doar. m‘um_he;
o '. : _ i




= ynx it on, omeone handed 1% to hix. The blnod on it was from sither |
naa wife.or the boy. Ho was shown a statement made by Baldwy;, and |
aaids “Snmnnnm hanﬁed ma the windjncket, I aidn*t pick it np“
Shnun Ghaﬁs-sll'a,QSatemenﬁg he sald the scme, and denied having
‘ plocaed the aoat hn the car. ”If‘waa énlg‘on.%hﬂ etaetahnk asztwr ‘
- es I xnow". ﬂa 414 not pleee 18700 the. stmtehaz'. or see 1% 00 “the |
- ahmmﬁmr.; o : B
. In thﬂir eviannce in chief the witneascs Baldry Glaﬂsuallr
anﬂ Kinrnaa aallentrvely or 1aﬂ1v1ﬂuﬂlly'canxrneintaﬁ ench of these
;iaonﬁunts of the nharaabonta of the uinﬁ:ackut. ¥hen he gave
-eviﬂanae, the agyallant said he das wearing ﬁis winﬁsaaket shan.he
' renterea thn house, and hed ‘started to unﬁo P whan he found the .
- torchy 1t was still on when he rcunﬁ.hia wife ana tried t@ pick'her
~up, betbru ¢a111ng fbr-ﬁ&n Bﬁlﬂryn. Ht picka& tha bng'up, threu his-‘
" goat over Bie wite, and thnn*wen& for haly. on h&s retarn the bay B
wes atending beoide’ um bedy e put him buck anﬂ put- the ecad ovax- -
“himg put ® blaﬂkst nver his wize, anﬁ mﬁve& hsr 10 & lying 5nsitina. )
Later, he carried the boy, wrapped in the cont,. 26 the mmiance.
.at the aﬁhalanca, samannu took the jaskat gand pubstituted s blanket.
‘“It was eithar %Braan.an %0 the ¢or or aamnaﬂa took paasaaaien of
‘ un,. Someone m«aa 4t back to bn ss he €ne running back 60 the
J hnnsa for a aoat. or—indiuateﬁ whare it nas.lk» “
_ gp o the goinm ﬁhera be carried the bay outy this was
marely an elabarstinn.at enrlier veraxans knﬂsu to the prosecution
__ 'ana ot Teally inconsistent azth thea; @ na 1t squared substantialdy -
with the aeeann%a s!r&n by'ths three witnssses. allaaing ‘for their 2N

'-'respecttva tines of arrtval and encasienal absannea. nnt ﬁhe
‘ 8" - '




.enggesuoa that he. himaelf had oarrzeﬂ 'Gha con'k out, arcund tha
ho:. and that !.t hnd. been ‘:aken tm him. YGRE quita naw. Bald;ry"-

. 'haa been ssked whuther tnere s, anythms around th@ boy and hed

B ealds o1 did 20 moticej I do not think’thore was *. Inferentiany,
he 41a ot mm the coat Lrom’ the appallnnt, or give 1t ‘back, ot |
he had- not sa&& ao expresaly. Glaﬂaweu haa aaia that when the bny |-

- e on’ m bea ha wts not coversd with. m*hinm and when mkaﬁ

'ahuthnr t!zem was anything mnnﬁ the boy whsn he waa beins carried
’out. mpuud “Het that I cmﬂﬁ aoe“ m hc deseﬂbad in detall m
' the nppellant got nis coat frcm the car, ~ hgain, mtarentiany, he

o danitd. having takan tha goat fmn m am:&llmxt or having t01d z:m

whm 1t lran; hut not et:areamy. M. Kinmu mera‘ly oald that anm—-
"one got & blanket fm the ambnlanae 'l;a mp the bay. and mtieed
o _-that tha appenant hsa gut on & :scket. %o mns of the three was

G the GPpannnt‘a neu vamion pue tzs mswmimtiun; afm he had

.- sworn $o 11;. thmrora, hc was. m a pnsﬁmn 40 say that although .

: apparenny m“namtun‘s in amne rangecta with tho evxdanea of tha
; , thma. 4t wae mot exgreﬁaly daniea by any’ of them | ,‘
_ In reply. Baldry,,,m attenﬂon was' drawn to the a};pallmﬁ'
_avidenet at the ezclmnga oz windaaclmt foz- blankat. am’i wag askea

E ’, 8 aaries nf questions in which ha denud, m detall, that he had done |

' -3 it madswen v§s asked aubaeantiany the &eme qusﬁim. and '!she

| ‘answrs were the- ame.' Kinroas said he @14 nos rememder if he ynt
- e blanket aroana ezm boy, bus ﬁen&eﬁ takins a winﬁjmkat from w.m ;
| . .1 not thirk the learned mw. Judge e:ma in mmmag
j_“f thia eviﬁenea ta be given. ﬁ'hem wan no malnn why the prosacatien =

T promd have mnﬁej.pated the naw wraion sivan Loz 'sna ﬂ.ﬂt 'B;I.me 1n
S R S




'  '; the. apgauan*s abuenting hiraell ’Km ms plma of mploymmt far a |
KR aafﬁuient interval or ‘vino without hia &bamw belng. natiead; ana
.ol m 15 the time of. maiaama at hia work ‘that niaht to mea the -

. the aygellm%‘a eviﬂance. In&ced, where an tmeusea pemn Las nado
.--:-a atatamnt, tho making of whiah ig not in w w ﬁiapateﬁ by him. _
. and later m am m&eme or in & statam:m rwn ‘the dock @ws a :

o ﬁifﬁwmt aeceunt. whiah has not heen mt in ams—exmimt:.an 0

thn Gmn ﬂtmasaa, 1 wmld think 4% caald ardinuﬂ; be aaiﬁ that
sgeaial eir.mstsnaep haﬁ msm emﬁling the f.:mn to gve ava.dmce

m raplx. I:! :.t haa no snch eﬂdenae, tha dafenee EV3 nmmmma
. 'by eme:rb an ita faﬁm to ragly. & eamnt ah:lch enulé m be "
) ;':.mds 1z :u.- ta :m ;emitta& 0 to do. . . '

-1 m ramm ths amary af ﬂm (S*ram ansa. mmance us

-canaa w ahmv that thcr& m na aign or fomible anw mtn the _

' lmnm; m@% thazm mre no’ Mtzxtﬂinbu fingerprinta omr fhan i.'haae :

";“’Gf mesbers of the !’mﬂa; ‘and thut on namm'biua of the mmﬂ

 woman o indjeations wars found of a’ sexaal attacfk. That poaaabzutg

;wm nnt cmletely QMlﬂd‘ds Her pynaaa tro'dsars ware fonnﬁ, 'blood-

K a‘talned, m mther rocmy she nad oz:ly the coat on when feun&. fhe

" Orown offared the sugsostion that ”they had been removed after the
".-‘zmmk to maka n o0k 11ke 8- ssmal mmt. | mxmwise thm was

L . no snsgaﬂtim ﬁt W ms.ve fbr the ctfme cn the gnrt ef the :

- 'argpe}lnn‘t or ut any ene &nown ta the apgalm C

E;'ha arnm alaa canad avi&anne aa to the posaibi‘zity oz

appallmt had msarua i.n ma atatmmma. Bg&. i’ild aatd be sa.w ana
srmke $o- &hn ap;mnm ﬁham betor: 9 p.m. ma motal aamer |

.'f ¢ \
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v descrihe& the agyenant‘a ﬁutieﬂ. Iz‘z‘rs. ‘Keir, wim was employad therse.
saw the appellamx at abnut T 3& Pelisgat 8 or n ntﬂa atter, and
“between 8.30 and 9 PeRey “but clomer tc 9 than 8.30". She next gaw

. 'm when the mnmg bell rong at 9.55 p.m.. ana %hereaftar fre-

qmtnuy rmﬂ;u 11‘50 pems ¥hen they left. he ms usrmg & blue~

- grey ;ncket. In maanam.ination ghe aaz& nhe mn no stains on

" his entrt during the period after 9.55 p.m.j it wos poosible that

. ebe ha& seen him on occasiona ehe 344 mot recan botween 9 anf 10p.7. |
© She had bean mvan & bottle of wine ana whan aha ;ﬁi’t asked the |

appellant to carry 1t out for har: he wos wenring & wind§acket and

pat -._ms bottle !.n M.a tm_mff pookes. - Ezw wag gmly_ a foot gway,’

“had oo duﬁb‘b the ﬁnﬁja’cﬁet in eviééme“m tho éﬁé:;he was wearing,

and saia thers were md staina on it at that tme.= She 'wés agked

_.-Whather ahe atw nurks on his ‘trougers &ad aai&: “Ho. 1 448 mot

acmm,se them in any vay® but aid not aee any mrka on them.

. i N ‘Erxce wsxs praesent when the bat!:le of wine was hmxdea to the

appalm'b.. ﬁe said the mannnt then had a 3&3&@5 in rdo hond and

_ wrapped it around the Bottle. The jacket waa fawn coloured; and was

not trm an& ‘in eﬂdence, although ha had aeen it befom worn by ‘the |

‘ appenant at the hotel. r. I’rlce sy no ataim en his clething.

Ho hae aaen the appenm falrly ennatantly bmeen m Pefte £md 12.

ﬁr. Keith haﬁ soen kh;e appenant at about 8 3 p.m. and "shout an

_zxouz: latar, aypranmately $.30%, and fram 10 Pelie tm 12 frequenny.

He was prasont with krs. Eeir and gr. Pﬂce ahartly bafare 12 and -

' loft with then and the appellant. *?he ‘oppellant wao than marins a’

fm—my wm:aukam He' paw xwthina af tha ba‘hﬁa of wine. e sovw

11« '




. 'na stuine on ths appanmt's olothing Er. Hﬁyie amr the a;penan%
at 8.15 p.m. He was then naﬂ.m a £awn coat; & tm:a-qnarter

length ear aaat. not the aoat m aviﬁme. Previana wi'bneaaes whe
aa.'c the agpanant abont this tioe aaid tmt he wna not warins a

- ooat at all hafora miﬁnmht. Hr. Hoyle- m thn appellant "unmd o
N - 4 "mt nf the tm** &m;zg 'bha avem.na itr. J&rﬁ.a m hi.m a‘boﬁt
B peme omd’ he wap then weat-ins a fm typs at uimaaaoket or coat,

~ not the one im evidence, which latter he had seen the sppellent
.sem'izxg mviounly. : a.t ather tmaa éurmg tha wening ks m not

; l"um-ing any jacket. Er. Jarvis put the incident to which: 53!;. wna
had dapesad at “pcaaibly ‘betwem 9 m 9. 3E>‘ “tt arenl& ’be very

‘ ﬁapnrozimata" ) . o .. : .
| ‘  the de:enw am called. wﬁenca on ‘thig mattur. ¥rs.

. Horm, 8 mmbar cf the . s‘lmff. haa ﬁeen tha appallmt quite oﬁ‘,an
| @uring ths evening. She placed tha tnoident to vhich Sgt. e

’ deposed at about 9 pem. anﬁ m spoke to the appenant abant tan

i‘ : ‘mmtea later. m eomraatian amﬁmﬂﬂ until 9.20 y.m. or 9.

. Defta bir. Rtm:' also’ aaw nim m:t aum not recall the tmeu am;

o S

any m-ee:le:l.on. ﬁr. Eueker, ‘who hat! aane ‘ho the hotel on & nisht
L when the a;zpellmt &m mt ueuallx -work thaw, on tha chanaa of
- talking 2o m about sam raz:ma w Ma Mur veh.icle. arz-rvaa at

;-9.30 Pollte” ﬂa sai.d ne saw tha appenmt Jm‘h atw he arri.ve& anﬁ

. - 9.59 p.m. ‘ -

""agas.n f:t.ve to tan a:umtea 1atar. anﬂ that he agoke to him at abaut

&ha ﬁra‘h mu:na of a:pzseal. as mué in aubsﬂ.tuted |
____1& or. mzzl& nnt he o

areunﬁa. is tm t.hc verﬂict was v

mmoma mm.ng mgard to the evmmea. coamsa:t for the a;ppenmt, ?
o -12.‘-'*‘ -... a




howevor, intimated that what ho proposed to argue was that the N

verdict was “agninet the weight of evidence® - $.0. the ground taken 8

in tta original notice of appeml, for wziie!.s..tx;e other wag later -

eubstituted. He 4id not contend thnt the verdict was unrensonable,

‘and it ultimaxaly appearea that the hnain of his argunent wag that -

tha vwrﬂiet was nnsa&iufaatony having regnrﬂ $0 the sviaence. npun

_ ‘Vhieh, it was aantenﬁaa, it was unsafe to comiot. The muna

| affordsd by 8.6 of the Crimizal Appecls A0t 1a that the verdiet

“nannnt be aupgarted. ha#ing.vegar& to tha eviaanae” an& what thie

neans i6, upon any. viaw af tha eviﬁanaa-reqaanablx open t6 the jury. |

It upon & view ot tha evidence which the jury coulaAreaaanablg
 take, thay could be eatiaﬁeﬁ beyond reasonable doub, the appeai

fails. | o | | |

' I 8o not :tmglnc that every jJury woulﬂ have ‘been aatic:tied

hasnnﬂ xaaasnabla aoﬁht, bat that is of no more ralcvanne than the

‘fact, if 1t wore the cass, that ve anreelves did ast feel so saﬁiawh

- fied. It iz not ocur function tﬁ-r@try'ths cass. |

_ The atrength of the @rown aaae 1ay 1n ‘the evidence as ta |
tho blogdstaina, aa 1ndicating that tha appallant was present at the |
" soene of the erine whnn it was cnamitta&. Its weakness 1ay in the

-i;avidanoe tending to ‘show that he was not. fhé‘wtighi of'théf

| 'evidanea dagenﬂeﬁ en@irely on tho acourncy tn be axtributed to
.-(a) eatimatés of length of time neocensary ror the appellant to laava '
"his plaoa of employment, cnmmit ‘$he aztanna. and retarng (b) astimat:
._oz times at which he was geen at work ond (c) eatinatas of times %o
_which Er. nawn and Ers. Helachlen deposed. As to item (a), and

‘Teaving ent of accoant the eviéenee of thas& tuu uitnesaes, it coula |




not have been less 'ehan 15 minutes or on the apyenant's asﬁ.mate of |

tmvening time 25 m!.mten. 12, however, it was the appanant in

_*eha esr seen by m. Dawn end if he remained in it tu‘l the ear arove |§
 away (althouah Hr. Pawn. -henyd & our ﬁaor czoue when :u: laxt). it »

‘could not have been lens than 30 ni.zmm, on ﬁr. Bawn'a eatimta of

o the mwm whs.ah haﬁ alapsed; and aa to 1eem (e). i these m
'witmasaa wore accepted, hls abgence fron mk m‘b ha¥e been batwean
Clg. 25 p.m. at the mtaat and §.55 pom. &t the earl!.est. |

i‘ham waa a:i.en evidenoe, basieally that of the appenan‘t'

. '-w:fe, that the offanca was cmitteﬁ ia fact by an unknown memaer.
- Thare ma & ma of acaeaa, tbrongh tha floor af tha cncloned: baek -
'vamnaah where 1007 boerds hed been eut ‘and could be lifted to give |
Cen aperture aboat 127 x 2% and this cowld be reached from outside
by going urdar the hougc. mmover Hr. Gladawell, cn going xound the
" house, mtaeea that.a eide door was opsng but thers had deen much '

antivity in the ‘houss by ‘this ti.mo. It was Lkuo contended that tha

.laok nf eﬂﬁexme of foruible entry, snd of ﬂngerm-ints. was ef no .

we:@t. thors waa on the aviﬁenca tha gomi.himty of .8 aemal nﬂaok
relevant '

'al*hhoush thera were no/algns. of vialaneep and the axylanation )
-anggeateﬂ by tha mjuraa man 8 maence must therefore have ‘baan
aonatdaréd 0 bo a reaamﬂe one. That sha nam wap that che was

awakeneﬂ by & thump of mod againet weﬂ in m bauk verondah, and

"neard the fmﬂy dog walk amea the lino She hesrd a man's voice
ayeak to the dog, btud could mot hesr mt was sam; Nowever, 1t was

I

not her hunbamﬁ'a vaice; he had & markea mta mcemtt it was an
sustralisn wtca- “She heard tha dog whimyar, but :lt d14 not bark;
ths men opoke and the dog gave o loud vhimper; she hoard the man
| 4. - | | o




" pugh it out the door. °By this time®, abe aaia, *1 was very mmaynﬁ
80 4 &w&ded ta get up and heve a go at the m* She 4id mt enll

out; "1 ma twing meaky ‘about 1%“ oL was bemg var;g qmat and m |
‘goiug to: ea&ch him ‘She started to salk tawarﬁa tm deor. and woke |

upmhuaﬁim. L D
fhe had aﬁmittamy aurtereﬁ a ;mba%antml r&tragmﬁa amaﬂ 5

but said that some four a*eaks aﬂer the attaat her QERory lma

| lgartiany retma&. . - ' , )

, It was contamﬁ&& for tm appellmt ﬁmt DRCEIES ai’ the

| nntn:u wnd atransth of the anbi, am} becauae of his wife' o . ‘

_euaenee, it wos mceamy for the jm to gim credencae, as -

7 mmble hypoma:ls. 'eo ﬂm e:plamtinns at the bloeaataina oﬁ‘erad

o by the appsllant a@nsiatent with uie ‘{nnocanca. " 1 do not $hink: that

_%hs.s ia s0. It was the Jnrr'a dn'cy to pisce tha thraa setp af |
zaterial eide b;y ame and cansider thes togethary and 20 far as the

alidi was um;cmaa they mx.gm; mm. o reasamhla mon, have Qon-

' cluded that ths evidence ss to the tioo6 ot which $he sppellant weo

saon was of 1its nature less relisble than the gvidense at the blood- |

stains snd the inferences to be drawn therefroms for the former -

i ‘aepanma on memory saf raeonstmatinn of things not sspecislly note-

worthy at tna timo, and thé httar 314 not. 1Ihe altemaﬁw

| explamm.aua wers thoss. ‘The accused spid thatwhen he went tomove

‘ ‘his wife ha felt ‘bload on his taua, and there was avidme that

.mvement in smh a eaae eould cuuss arterial hlwding o rmmenet..

As %o this, _ﬁhara wos khn evidence cf 35‘&. Merohant, of the sesentﬁi ]

| ‘Bnrmm, who on this watter wns treated ap an export by bveth siden,

15,




,4 anﬁ By Br. Cfxmp, that bload jettiug fmm an ax-tm eould not have -
" grnanmd m spray ot amplets e:hxb:lted an t&m wal’l. warerohe,
) tmnam aml mndaanket. Bg%. Heréhant in mamxamimtion. uﬁ m
o : raply to am themtiml ana hyputhaﬁcal quastima. s‘huwa& psrhaga
. l. BORe un&emtnndable 1a¢k of. mv&otian, 'bnt Br. Gramp wse positive -
Vand &ﬁmnt. ‘Bhe jury waa nntitha thara:ara te ra:;eet this _
S "-axpxmtinn. In my cans, 80 for-es the, m&jackat wap connemed. N
tham was a.tmct avmenue, vhich t.ha jur,y ms entitled to aecsyt, .
that” thu appnllam m not wenring it at the ‘time; that its was laft
.i:n the car outside whan the appellant ratm:-neﬁ hameat 12.20 Gole R |
. ' Of tho stains on'tho ohirt dnd the emrars on the loft arm
gt .cr tho mﬂjmket, mﬁ inside 1%, tham arere abvmus mlmtions
_ onnai.stmt with Sm;wenua.  She apots on ths 'Bi.e vere vory few .tn ,
: ;,.;mar end . wrhapa. alm, zmt of gmat eigns.ﬂcanea. Por the 8DO%G
" on the tmnsﬁra maral explmuone w&m otrarea. B |
: g 1) Bemrama ef mmx blaeds.ng uhen the appansnt poved
“his wife, mm ms. AR nmtaa,. wmence upon which the M caul&
) " reject thie. | R ‘ R ‘ : '
(2) . Faepls mlki.ns 1:: ws’t blop& on. tm cmet canaj.ng it to
| " ';;_V sylash | An e:amination of the gnﬂam of drops, of the phntasrayhs
- . - 'showina the ieaatnm @f the blwé mele on the naor. avidenea as

. .to i‘l;s ntate af cﬁngealmnt, and = csnsiderationf of the s.nhsmt B
L pmbabnitieﬁ umm mve dnatiﬁed any jary m re:acting tn:m out
Cefhamd. . o T o
: ‘. ‘-(3) Gontaaﬁ ui.th the 5:113 ef 'Bna blwdam:zsﬁ aarpst when the _
o ,apgenm m kneaung besme ﬂia siﬁ. A may of the phﬁtnmpha _ ‘




- tcaupled with the absanu of m large Bﬁaina, end tha pmsenea o
of mm gpots. abavo the lmaea, cnnla jneﬁﬂably hava Ied the .

3ury 10 regard %his as mxmaing 'coo greas 1 stmin on their
©eresmMty. . » :
©(4) maeding m:n ths boy'a haaa in the mbalance, or on tm
way o it. me snbulance, the boy wae wrapped m & blankat and |
. wag aittm on the apﬁellaat'a knees, 50 that this yoasibuity emala
" obwiously be mgc-mea. He wao carried in the appellant's arms 10
the anbnlanca, end had baen picked up and pnt on the bded in the
' -'..hense by bim. At none of thege times -as the ap;gallant wearing the

'--,-wmdjankat; snd thwe were no drops on bie cusnerbund, or on the )

| upper ym uf t&m tmnen'e. ?Imre were extensive patches on the
left ara. e.nﬂ ri.gm ahoulder of the ahs.rt These gonalderations,
.eaupled with th.s natm. sizge ond Mﬁbnﬁan of tha drops on tho

o " tmmara, would have suﬂtﬁed a aary in re:auﬁn& t!ns explanation.

| Over ond above these m&&ﬂaual angwers to individusl
hypotheses, there was the domimating fact that the pattern and’ _‘
' - natura of thn &mpa an winﬁjaukat and tronmrn waa 4n’ complete con- |
_fmmy with what oppeared ou the walls and wardrobe. It was B
. exactly what ome woild expect ¢ £ind on the attacker. |
As for es the hypothesic of on intruder is conoermcd, the ]
significence to bu sttaezacd $o- the ev:l.d»ema of a’nm of roreihle 1
ontry ané of ﬂngami.nts aapen&eé very mack on the Jury's assenp-

A 'mem of _the 1ikelihood of any intruder ﬁ.nﬁing his way thnm@ ths

tmpdoar. Knnwledge of 11:3 existanee har.l g be asamd ~ 1t wag -
N ceﬂatnly not likely ta ba fonna othawma. &ccaptanee of the -

.m;nmﬁ wmn'a Mﬁenea regnimd, not onlsr scceptanee of this, bdut
. 17., ,




aceeptmca azso af the S'aet thot the mtzuﬁar 1:1 the cark fmmﬁ%he |
| wespon, found the - fuse ‘box, 1ocated the tmpﬂear from unaer the '
_ house with the lights in the nodse oat, . and replaced the boarde a‘k o
 some tmn bafnra lammag raorecver, we hava befsre ue only e :
. tmsaﬁym ) i‘lto m £aw her end heard not maly what she said but =
alaa her- mmer of aa;fing 1%. she ha& auffarea bra:ln deangn. and
_ m mataima & pericd of ntmgrada amnesza; 11: was very much in-
ﬂa 31:1'3'5 provines w aaseus what wipht shealﬂ be given to her

L evidence. Even, of emec, if ‘they disbelieved her, it was atill

' muaam t@ conaiﬁar whathar tke rt of tbmg ahc describs& wae -
& reawnable posﬂbin‘ty; but M wes in nw apini.tm open %o zhem to.
be satiaﬂa& that it was not. mmamy. ’x 80 not think it could

' poscibly 'be hola that it was mzsn:t& to conviot; that oz the eviaenm |

i thera mat have bm & reasonobla aaubt; or t}me 1t was not open to
the 3\::.'.7, on any mammhla view of the Mdance. *!;e ‘be satisfied
" ‘sf the uppnllant's g:zut. . _ . o

- The third grourd of appeal - rnlnteﬁ %o the. calling m reply

| at Sgt. Inglis. “hig. appanm’a wife me. maid that whm she inter-
_ 'viewed her hushand in m‘;. “on nn. Imt one nacasﬂm there was & _
ganewan :prasant. Sgt. Ingls.s wng agked & queation about thig,

" and ecoording $o the tranﬁaript m.a answer, “Ke" m followed by
an ob;eetian whioh ms upheld.. Qhe anstar nen'b to her cr&dibnity,
r‘bat no mrther applm'bion wap maﬂe, nsar was axay ai.reetian acaﬂw.
) The abjemicn appeam “to ma boen belated, and I oun soe nd -

, Naﬁm for ordering & now trinl on this ground. . R

1.




e ‘,rhe taurth smuné af sppeal. 19. in o:rfect, _that the 1ama&
-. &rial &”uége ﬁ& net aeul 1n enﬁictmﬁ detan utn tha avidence that)
| “the appellant had ‘been seen at the hotel batwetm 9 p.uu and 10 pette -
The 1aportance of this evidence hos alreaay beén stressed ond there |
. e8sn be m dm‘bt that eenmal for tha &atme wama the attention ..
of the Jury to it m h.‘m address. ¥he leamaﬂ Frial Judge doalt
| with 1% cnmpurativaly briefly snd in.goneral terms, tub certainly . . §
© voninded tue Jury of it, A% the’conoluston of the aunadng up counsel BN
o mquaatea a t‘une.v.- exposiﬁcn, and .the- lemea frial Juige then
- danlt with 1t in' sommrhnt more aemx. n’o further mqueat wag' mﬂe.
and the def&nm haﬁ ‘&ha aﬂmtnge of the mlat:.va gminance 11; was
~ thus gtvan, Anythins-mnra woulﬁ have reqnsrua a fairly 2u1l anmnary :
of the evidence of each wﬁ.tmss and som mfarence to the conuid-
‘srntions to nerappiieﬁ. Ln oaab cage; in astarmin&ns the raliability
- of the timn s%a’sed. I &o nat consiﬁer thst t.hia was called 201'.
" that the ma é”nﬁge exrred 1n taking ﬂm uama he dlﬂ. )
, m f:l.i‘th gmnnﬁ is $ha.1‘. the lemad Trml Juﬂg& erred ":m
: failing to ds.reat 4the jury thaﬁ thzm wag no om m tha- appallzmt
'_'w asta‘blish an alib.t, anﬁ that tha am;s aan on the gmsecuuon ta

o estsbnan heyanﬁ a mamnabla dmxbt tm the appal.lm ha.ﬂ an

oppcﬁnn.tw ) camit thn of!enoe“ It 15 Mﬁ.eient to say that

" the learned ma Judge wrren’cw. aaa mpaata&ly, :lnsmatsd the'

o 3::&7 sa %0 omis of proof. 'the second paﬂ. of. this grounﬂ wes haaaa

. on t}.w cﬂntentum that the inferames ta be drawn ;trm. the biaoduta .
 were not of themaelwe autfiaant to establ.tah oppamnxty. which

.hsd W be mveﬁ, bayﬁn& maamble &oubt, alinnde.' ﬁ&tb mg ctm-

- ;
19. ; - . . . ]
. - i . - -
' . - . A . W e
ot - .
: .o .o B




-‘tentmn, in tht ciramamces at 'Bhls ma, I m mble to mw. _ "
'm; ezaepﬁaa m an to me ming up en tkia m& ot the tm.

%e snth @mmé ma that tha leazmd *ﬁr&al Judga s vieu ot

the aﬂﬁm was. tnn ﬂmzasiy exgzmsaea. ‘ Ho amh cem‘mint» m made
T th& tm, either gunmuy nr in mlation ta m apaciﬁc mters

,;franea tmtm. The summs up in oy apmia;n wan qnita avenly balanced, ‘
m offm%d aﬂ m&settiaa whatever to m 3ary 2o tu how they skowld |

B tma tm any c_;uestiom m&eed in am or 'sm innemea it was unﬁal:

r’--‘r‘:tawmbla to the appalma. The apeu:ﬂ:: watters elied ugon were

-

Stheser . e e T T e

(n} A pasaagﬁ oi the ammg txg meming “Bﬂnﬁm, m

" heard the cmsa—am&n&ﬂmu.* ‘and concluding "was returnsd to the

Tanily”, gmu 8 wmng mmnaion ‘of the. w:.dcmm , Xn ‘Tact ¥ dnya“

. 'ahmnd &mﬂ !msn ‘*twc uaﬁk:‘* Imt the an‘bstaneé of tha cmla.tnt in
"t}mt al2 the wimsa wag ghown not to hm tnm thc goncc. on that
- ‘aax. wag that the deg had heen yut ot of . the !mnsu, end that it ]

nmtweuhainrerwd memmzmavmmmmmmerm

¥ raat of her stazw, a:i.thmm:, of eoma; the defanas could have proved

t!sin, sf 1% TS m chBe. Bn‘b thers was stiil open tha mmnt

:'?:thm ohe m “to1d ‘She mlicw nothing of 1t hefors , Pebruary 15th snd
| 4te weight wso aanammmxy m sm. 1f the words “befors.

i‘&bmry 1‘5&:" bad haen axymasly inciuded aftor “nut mala&" |

_magtlm eaum be teken ond ‘moBO 1n fm was tﬁk&h a’k ths tﬁnl‘“

" ‘when 1t could anm: heve been reasdiofs

C{w) ﬂza lﬂmﬂ ?rm audge aaié ”m Crown has la& wiﬂmu

ot the op;poﬂun:‘l%y 91’ the Mauseé +0 absnnt himsal!' %hie wau o

mageﬁ to ha an wmtatamt but aweare to s %0 be ;artsutly
| 20. 0
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cerrect. ﬁa contimdn “....prenf of oppsrtmity in nut an

o esaentm.. i£ fm ﬂmr evidence it can be inferred bemd

masamb}.a donbt that the acoused eomittsﬁ the crima®. ﬁm
objection 1s alﬁng the aana 1ines ss the gecond part of ground 4,
and io there aealt with. In any event tm +wo .gontences which

"Mdutely fonaw, in the sunming upy and the ﬂaaa. ;magmph ot . |}

the addendum, ;nrb tha matter beyaaﬂ criticim. zfe a‘bjeotien was = B

7 taken nt m tine. '

(n) m lemeé irj.al Judge mfema t@ tha evidance that .

- there was 1o eign of taraible antry, no ﬁngergﬁnw. ond no
phynical aisn nf a semai attacﬁ. The enntent.ton io timt it ahm:m
-have been’ amittaa, or if inclnded,. the Jm shwlﬂ hnva heon told

z_ha; 1t was of no gei@t. Its we:l.ght has already boen discusased

" and 4t wes proper %0 refer to 1t. i'he learned Trial Judge told the

Jury ‘Shat it was prarpar %0 be ‘considered with other evidsnce in
tha r.:aaa i b3 that othsr evidenge éi.:mt:t.’ly ’M.nta the aocused with tha

- er:.ma" as, :i.ndee&. u ll’aﬁ. i {3 abgeetinn wsH t.aken at the timo.

(4) After dealing «um the maeme gim by the apfpallm‘t'

" wife, the learned Trisl Juige salds *If you thiak that there is &

raasonahle hypethaaie....'&hat tham m an oan wim an a.ustmnm
mcmﬁ who caune 1nto that hmm.....it mnlﬁ be ym ﬂuty to aeqnit |
ishe acsnaad" caunsel o‘bjac’ca now, though ha dﬂ.& nat a‘s ‘ths time.
to the nse oi‘ the werd “twpotheata" of this evideme. ¥hat he omits .

E %u mﬂﬂa ig the wec&dina aantma: what the learned Trial Judge 15' B

doing in the passage eomplaingd of L8 telnns the jory, correctly,

.thst even if they do not ,ba;im the w;tx;ess, they must gtill con-

21.




" smer it aa a posai.’ble explemstian. |

(e): In tta paaaagm the léasrned ?ﬂal Juﬂga ﬁealt with k

abae:ma of mﬂve. 1 mm unahle tn tollmv the abjeatioa 0 ttmse

' paﬂsnges; no eomglnint wag tnde ot the time; enl . they appm to m

: to be nerfeaﬂy ymm. :

‘me mmming granna ‘of apgeal is that fmsh aMenca is
ava,ilahle. eertain w&tmsaas g&va wmema ‘that, both. batora q.nd

after 10 p.n., the appellmt woD wearma a fm sinﬁdaeket. m.,

Keir had. sa:lﬂ that at 12 he wae waa.r&ng the one in eviaence, and -
that :I.t ns nnt bluadstamed. m evidmea of tha athm nay haﬂ

.auggeated tmt ﬁrs. Em'a wam of obﬁemtion vere a.t fault. -

. geen tp be |
- There weo evidence, of enum, algo, thm the trmam vers 1ot

bluo&stained after 10 Palke. and hefora 12. m appeuant dented _
mmg w nther wenrable winﬂ;mkat. and said the fown onoe he wore

s '.at the eommittal mceeﬁnea was givaa to him after his arrest. BEis

uifa BWOTre thnt ha had. no. othar nmble winﬂaanket. '!he relevant

. question is whather Hrs. Eeir wass od gtaken either a¢ to the ment.tty

N 4 tha m&:mm or BB ta the presencs of bloﬂd on m the dafenaa

now soeks t@ cau the p:arsnn wha gave the fm m&jauket to the -
appellan% a.tter nis armat. This doss not pma that he ha.& an
othar, mﬁ 15 in m mnt on the mtez- pariphery of the me. It

‘muia mnrely comhnrata 4 partial muer to a g:.zasuﬁn relevan% 4o

a fact in issue, for ﬁra. Keir may xaavu been risht about the win&- .

o 33@1:6% and have nez-ely fana& %o abserve esuch ataam an were thg

. en 1%, 1.0. the amga and nat the larger mua. Fhers was no .

argment about tha mannty o:r the trouam. and 1 do net think that

22,




- ‘. . - . -

ﬁ ;u new trial ough‘!: to be ar&sra& on thia gronnd Even thnugh 1
J appreeiate that 1ittle aﬂ&itiona‘x evidence m@t be méenwy 10
7 ratee & raaaamble doubt, this paﬂimlar besio” :tm:' doudt in ome
g _,jfam or anbther tms ‘well ta:tors the aursr SR ' | |
o In m cass the’ avidenea wne elaarly available at the heazins )
?ha witness was centnnted nfter Era. Keir me maanca. but m |
'-'.nnt brcn@t to ﬁom until 'l:he hst day Eo uppueation wap mﬂe tn

- ;' ‘reopm thz defznea cnn. " . , .

L _ A8 o smemau, ﬁm 1eama6 Trml Junge Was in tha &ﬁﬂmn

S | meaztian wMeh alsaya ar.i.ass ﬁhere an a:l.i.hi faua; ﬁa knmm mthing

‘ v .é:'f}"'oz motivaﬁan; nathms ez tha circamstmm et thﬂ er:l.me.  Viewsd
o _abzecﬁvely, 113 feil short of mafar by no mre than & hair's breaath

anﬂ I can #ec no resson rer re&ueins the uanteme he mpase&.

| In ny opman m appm:z should be ﬂimisaoa.

. 23.‘ .
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