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WALSH, J.¢ By a.s ‘of tha- Griminal Avpeal Agt, 1912, 1t 15 proviaed
that the Court, on an apptal againat. aenvict:lon. ‘shell allow. the
quael if 1t is of opin;on that the vardict o: th Jury ahould-ba got

"aside on tha. grounﬁ that- 1t is unreasqnable ér cannot ba'euppcrtéﬁ.

having regard to the evidence. xn a cgraful and ’EIahorate érgument
counael for the appellant discuaaeﬁ the ﬁetalle of the avidence givan '
at the trial in an endaavonr to parauada the Court that the conviction

of the appeliant on s charge of wounding with,intent to murder shoula

| bo quashed on the grouna that the verdiot could not be supporteﬂ,

having ragard to the evidonce. _ ,

Aa this ground waa nrguéa 1t was naoeeaary tqr the Court to
~examing the evidenge and form a Judgment upon 1t. The prineiplea
governing the task ana function of‘tnis saurt in ralation to thip
ground of appaal are 1ndicatad in the cases of Raapor v. The Queen. |
99 C.L.R. 346, and Plomp v. The Qneen. 110 C.L.R. 234. ' The Court muat\_ ,
sorutinise the evidence. But thie 1 not to be done in order. tha% the |

Court may form its own npiniqn from.ths traneqript as to the guilt or A
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‘4linnocanna of the appellant and subatitute 1ta Opinion for that of the
Jury, if the opinions ao not eoinciﬂa. It is to he ﬂone in order that
tha Court may decide, haaring in mind that the Jury might aocept ‘aome
of the oevidence as enxirely truthful and’ reliahlq. and might raject
the truthfulneae 6r reliability‘of other'évldence. whéthar %haIOoart
_thinks that upon the evidence it was open to tha nury to be aatisfied
beyond reaaonable dcubt that the appollant was gullty.

| I an of opinion that in this oase 1t was open to tha Jury to be |
g0 satisfiad. I have given canaiaeration to the argumants on behalf
of the appaliant and have exsmined the evidenca. I‘haén had the benaefit )

. of a aummary of the evidenoe hear:lng upon du?ferent aapeots of tho casa |
'whioh the 1earned trdal’ Juige has provlded 1n hia repart to thig Court.
The dotails of the caee are analysed in tha reasons of Brareton. J.-

I agree with hia qonclusion that the Court oanpot\hold ‘that 1t wes
unsafe to eonvict'or'that 1t was not bpen'to.tha Juiy to hé aatiatied )
beyond reasonable douht of the guilt of the appellanz. I_wisﬁ io add

& faw commente upen this ground of appeal. ' S -

Soma of the dataile& submissions pux to tha cOurt on behalf af

the appellant aeamgd to me tq be haagd upon the aupposition that if
the ovidence st & trial'ouvara'éeveralidiétarént gubgidiary issues of -
fact, the Oromn bears an onus to_esféhlipﬁ; hejonﬁlreaaoﬁable doubt,

the concluaion which is favouréhle‘to-its‘case In;respeot of each—of
thasé and that 1n order %o teat ‘whethor or not the Grown has done so .

one ahonld examine eaeh suheiaiary 1asua aapaxataly. Fbr example, as
thare was oome Girect evidence bearing npon the preaenoe of the appell-

ant at the Hotel at varioue times on the avening of the erime, the

enggeation underlying the suhmiseiona for the appellant nas ‘the Crown
2. ‘ ‘
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' cage must £ail if that evidence Gid not ostablish clearly that the

appellant was away from ths Hotel auring,alsurficient poriod of time
for the commission Btlthé crime. Thié same notion underlies alsc.
ground S.of.the grounds of appeal in which it 1a'aa1d that'ﬂ;s Honour
" mas bound to @irect the jury that the onus was on the prosecution to
show, beyond ressonable doﬁbt, that the appellant “had an opportunity”
to commit the erime. But the onds which s on the Crown is to prove
that the accused éommitfed the oriﬁs. If othar evidence in the cane,
partioularly ‘the evidenne relating to the bloodstains and the clothing,
and to the queation of tha jacket being in the c¢ar and not being worn
. by the appellant when he was at tha house later, could be regarﬁeﬂ as
.‘capable-of establishing that it wee he who attacked his wifg, then it -
is not to the‘point to say that 1t was not proved independently that
he had left the Hotel or that he had the oppartunity t0 be at the
house earlier when the attack was made. The oaae‘musﬁ ‘be considerad
as o whole and not as 1f 1t could bo divided into separate and unrelat-
ad compartments. As Dixen C.d. said, in Plomp v. The Queen, 136 CeleRey
234 at 2421~ . |
nA11 the oiféumatancaa of the cass must be woighed
in judging whother there is evidence uponr which a
® e e aten ot uneoriny ohergeat.
‘ It was argued, in effect, that the ;ury-waa bound, because of the
evidence of the appellant's wife, to acquit him. The argument wag
that even if this ovidence was not fully accepted 1% must at least -

.require the concluaion that thore was a raaaonable doubt as to guilt.

But an appellate court can rarely be Juatifieﬂ in holding that 'a jury

was bound to act upon direct exculpatory evidence, given by a witness
3.




z o " . ,.'-~j. . L ’
oyl - - - . . . . .

:ﬁbqf\ :

,

whnae creait ana reliahility have bean challengeﬂ. anﬁ whom the Jury
has haa the ogportunity to obaerve. Tha trial Judge haa reported that
ha was left withﬁaariaua doubts aa to her mentsl capgoityiand hey
reliobility. S ' L |

- HMany of tha deﬁnila& argumenta addrelsaﬂ to the Caurt ware of k
‘puch 8 eharacter that they could be relevant only if the Court was B
angagea in a camplate ro~trial of tha faeta. They were argumants
which might very properly hava baen aﬂﬂreaeea. end no ‘doubt .wers .
a&&reaaeﬁ, to the Jury, eoncerning guch matters as the weight which
- sught to he attacheﬂ to some particular part of the evidence and the -
reacons why gome par%ioular 1nferancea ought, or ought not, to be '
1dragn.£rom partigular fagﬁs. Thaee are not mattars with,which this
-caurt'ia‘concernaé. When ihe mhoia case is conaidered I think 1t can
be seen that 1t wes within the provinoa of the jury to reach ths
conoluaion that the appellant wag guilty and with this conclusion. as o
1% heppena. the 1earnad trial Judge agreed.
Upcn the other grounﬂs of appsal ezainst conviction I agree : .
1th the reaaons given by Brereton J.. far rajaoting thém and I agree
| also that this Gourt sheuld not interfere wlth tha eentenna 1mpoaaa

by the trial Judge. Therafore I am af -opinton thst ths appeal ahoula

be dismiaaed.
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